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Court of Appeals of the District of Columbia. 


No. 3420. 

Jennie M. Prall et al., Appellants, 

vs. 

Charles V. Imlay, Committee, &c., et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 24579. 

Elizabeth C. Prall, Complainant, 
against 

Jennie M. Prall, Annie M. Prall, Emma C. Knorr, Augustus 
Ernest Knorr, Gladys Ernestine Knorr, William E. Prall, Sr., 
Julia L. Prall, Adolph A. Hoehling, Jr., Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 . Original Bill. 

Filed March 31, 1904. 

In the Supreme Court of the District of Columbia, Holding a Special 

Term for Equity Court Business. 

Equity. ~ No. 24579, Docket 55. 

Elizabeth C. Prall, Complainant, 
against 

Jennie M. Prall, Annie M. Prall, Emma C. Knorr, Augustus 
Ernest Knorr, Gladys Ernestine Knorr, William E. Prall, Sr., 
Julia L. Prall, Adolph A. Hoehling, Jr., Defendants. 

To the Honorable the Justice of the Supreme Court of the District 
of Columbia, holding a Special Term of said Court for Equity 
Court business: 

The original bill of complaint of Elizabeth C. Prall, the complain¬ 
ant, respectfully states to the Court as follows: 

1—3420 
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First. That she is an adult citizen of the United States and a resi¬ 
dent of the City, County and State of New York, and brings this 
suit in her own right. 

Second. That the defendants are all citizens of the United States 
and that they are all adults except the defendant Gladys Ernestine 
Knorr who is an infant under the age of twenty-one years; that the 
defendants Jennie M. Trail, Annie M. Trail and Adolph A. Hoeh- 
ling, Jr., are residents of the District of Columbia, that the defend¬ 
ants Emma C. Knorr. Augustus Ernest Knorr and Gladys Ernestine 
Knorr are residents of the City of Baltimore and State of 

2 Maryland, and that the defendants William E. Trail, Sr., 
and Julia L. Trail are residents of the City, County and State 

of New York, as your complainant is informed and believes. 

Third. That the defendants Jennie M. Trail, Annie M. Trail, 
Emma C. Knorr, Gladys Ernestine Knorr and William E. Trail, Sr., 
are sued in their own right, the said Emma C. Knorr being so sued 
in relation to her sole and separate estate; that the defendant Augus¬ 
tus Ernest Knorr is sued as the husband of the defendant Emma C. 
Knorr; that the defendant Julia L. Trail is sued as the wife of the 
defendant William E. Trail, Sr.; and that the defendant Adolph A. 
Hoehling, Jr., is sued as Trustee as will hereafter be made to appear. 

Fourth. That heretofore, to wit on or about the 17th day of May. 
1872, the defendant William E. Trail, Sr., was seized and"possessed 
in fee simple of all that eertain piece or parcel of land and premises 
situate and lying in the City of Washington in the District of Colum¬ 
bia and known and distinguished as and being part of lot numbered 
Five (5) in T. Drury, Geo. W. Riggs and others’ subdivision of 
square numbered One hundred and eighty five (185), as per plat re¬ 
corded in Liber B folio 210, one of the Records of the Office of the 
Surveyor of the District of Columbia, the said part of said lot num¬ 
bered Five (5) being described by metes and bounds as follows: 
beginning for the same at the Southeast corner of said lot and run¬ 
ning thence North along the West line of Sixteenth Street West forty- 
eight (48) feet and four and one-half (4%) inches; thence West one 
hundred and six (106) feet and six (6) inches to the West line of 
said lot; thence South along the West line of said lot fortv- 

3 eight (48) feet and four and one-half (4*4) inches to the * 
Southwest corner of said lot; and thence East along the South 

line of said lot one hundred and six (106) feet and six (6) inches 
to the place of beginning. That as your complainant is informed 
and believes the North twenty-five (25) feet and four and one-half 
(4 1 /*:) inches more or less of the above described part of said lot 
numbered Five (5) is improved by the dwelling house known as 
number 920 Sixteenth Street, Northwest; and that, as your com¬ 
plainant is further informed and believes, the South twenty-three 
(23) feet more or less of the above described part of said lot num¬ 
bered Five (5) is improved by the building known as number 918 
Sixteenth Street, Northwest, which is now and for some time past has 
been connected with and used and occupied as part of the adjoin¬ 
ing building or apartment house now known as the Hotel Gordon, 
and formerly known as the Hotel Arno. 
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Fifth. That the defendant William E. Prall, Sr., being so seized 
and possessed of said real estate as aforesaid, duly made and exe¬ 
cuted a certain deed on the 17th day of May, 1872, in which said 
.deed the said William E. Prall, Sr., was designated as the party of 
the first part and Jennie M. Prall, Annie M. Prall, Emma C. Prall 
and William Edgar Prall, Jr., who were children of said William E. 
Prall, Sr., were designated as the parties of the second part, and by 
said deed the said William E. Prall, Sr., conveyed all of the real 
estate and premises described in the Fourth paragraph of this bill 
unto “the said parties of the second part, for and during their natural 
life as tenants in common, with remainders to the children of said 
parties of the second part, their heirs and assigns as tenants 

4 in common in fee simple’’, all of which will more fully appear 
by reference to said deed, which bears date, on said 17th day of 

May, 1872, and which was duly recorded on the 30th day of October, 
1873, in Liber No. 731, folio 344 et seq., one of the Land Records of 
the District of Columbia. A certified copy of said deed is filed here¬ 
with, marked “Exhibit E. C. P. No. 1”, which said copy and the 
record aforesaid of said deed are hereby referred to and prayed to be 
read and considered as a part of this bill. 

Sixth. That subsequent to the execution and recording of the deed 
aforesaid the said William E. Prall, Sr., who was a widower at the 
respective dates of said execution and recording, intermarried with 
the defendant Julia L. Prall. 

Seventh. That Jennie M. Prall and Annie M. Prall, two of the life 
tenants mentioned in the deed aforesaid, are still living and are two 
of the parties defendant to this bill; and that neither the said Jennie 
M. Prall nor the said Annie M. Prall has ever been married. 

Eighth. That Emma C. Prall, another of the life tenants men¬ 
tioned in said deed, is still living, and is identical with Emma C, 
Knorr, one of the parties defendant to this bill, she having inter¬ 
married with the defendant Augustus Ernest Knorr subsequent to the 
execution of the deed aforesaid; and that the onlv child the said 
Emma C. Knorr has ever had is the defendant Gladys Ernestine 
Knorr, who, having been born on or about the 15th day of January, 
1895, is an infant nine years of age and who resides with her parents. 

Ninth. That subsequent to the execution of the deed aforesaid 
William Edgar Prall, Jr., the other life tenant mentioned in 

5 said deed, intermarried with your complainant, Elizabeth C. 
Prall; that this was the only marriage ever contracted by the 

said William Edgar Prall, Jr.; that the only child born to your com¬ 
plainant and the said William Edgar Prall. Jr., was William E. Prall, 
the third, who was born on the 8th day of December, 1889 ; that the 
said William E. Prall, the third, died on or about the 27th day 
of February, 1903, in the fourteenth year of his age, unmarried, in¬ 
testate, and without issue and leaving as his only heir at law his 
father, the said William Edgar Prall, Jr.; that the said William 
Edgar Prall, Jr., who was a citizen of the United States and a resident 
of the City, County and State of New York, departed this life in the 
City of New York aforesaid on or about the 28th day of March, 1903, 
having first made and executed his last will and testament which 
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was duly executed to pass title to real estate situated in the District 
of Columbia; that the said William Edgar Prall, Jr., in and by his 
last will and testament aforesaid, which was dated and executed on 
the 3rd day of March, 1903, devised and bequeathed all of his prop¬ 
erty, real and personal, of whatsoever nature and wheresoever situ¬ 
ated, of which he died seized and possessed, to his wife, your com¬ 
plainant, in fee simple, and appointed her his sole executrix; that the 
said last will and testament was duly admitted to probate and record 
in the County and State of New York by the Surrogate’s Court of 
said County of New York by a decree passed on or about the 19th day 
of June. 1903, in accordance with the law of the State of New York, 
which required said last will and testament to be admitted to probate 
and record by the judicial decree of said Court; and that on or about 
the said 19th day of June, 1903, letters testamentary on the 

6 estate of said William Edgar Prall, Jr., were granted by said 
Surrogate’s Court to your complainant, who duly qualified as 

executrix of said estate. An exemplified copy of said last will and 
testament, and of the proceedings thereon, and of the decree of the 
said Surrogate’s Court admitting the same to probate and record is 
filed herewith, marked “Exhibit E. C. P. No. 2”, and the same is 
hereby referred to and praved to be read and considered as a part 
of this bill. 

Tenth. That in and by a decree passed on or about the 3rd day 
of May, 1901, in a certain equity cause pending in this Court known 
as Equity No. 18624, Docket 43, the defendant Adolph A. Hoehling, 
Jr., by the name of A. A. Hoehling, Jr., was appointed trustee to take 
charge of the real estate mentioned in the bill in said Equity cause 
No. 18624, (which is the same real estate described in the Fourth 
paragraph of this bill), “with power to lease the same for a term of 
years or from month to month, and to apply the income therefrom to 
the payment of taxes and necessary repairs and to distribute the 
surplus to the complainants” in said Equity cause No. 18624, “ac¬ 
cording to their respective rights”, all of which will more fully ap¬ 
pear by reference to said decree and the proceedings in said Equity 
cause No. 18624, which are hereby referred to and prayed to be read 
and considered as a part of this bill; that whether or not the said 
Adolph A. Hoehling, Jr., has done any act by virtue of said decree 
your complainant does not know and she therefore calls upon the 
said Adolph A. Hoehling, Jr., to make full discovery concerning all 
of his acts under said decree. 

Eleventh. That your complainant is advised by counsel that 

7 there is grave doubt whether this Court had jurisdiction 
to pass the decree mentioned in the preceding paragraph of 

this bill, and on like advice she avers that the said Adolph A. Hoeh¬ 
ling, Jr., has never had power to do any act which can be binding on 
this complainant. 

Twelfth. That as your complainant is informed and believes that 
part of the real estate and premises involved in this suit which lies 
directly south of the premises known as number 920 Sixteenth Street, 
Northwest, has been for some time past connected with and used and 
occupied as part of the adjoining building or apartment house now 
known as the Hotel Gordon, but by what authority, by whom and on 
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what terms your complainant does not know, and she therefore calls 
upon the defendants, and especially the defendants Jennie M. Prall, 
Annie M. Prall, Emma C. Knorr and Adolph A. Hoehling, Jr., to 
make full discovery concerning the same so far as they respectively 
have any knowledge thereof; that your complainant has been in¬ 
formed that there is a lease on said premises which expires on or 
about the 1st day of April, 1904, but she avers on information and 
belief that no lease affecting the real estate involved in this suit ap¬ 
pears of record among the Land Records of the District of Columbia, 
and that if there be any lease affecting said real estate she has no 
knowledge of its provisions, and she therefore calls upon the de¬ 
fendants, and especially the defendants Jennie M. Prall, Annie M. 
Prall, Emma C. Knorr and Adolph A. Hoehling, Jr., to make full 
discovery concerning any such lease so far as they respectively have 
anv knowledge thereof. 

Thirteenth. That your complainant desires to have a partition of 
the real estate and premises described in the Fourth paragraph 

8 of this bill, if the same he practicable, and to have her share 
of the same allotted to her in severalty; but, as she is informed 

and believes, the said real estate is not susceptible of partition or divi¬ 
sion in kind without loss or injury to the parties interested therein 
and that, in order to effect a partition thereof, it will be necessary to 
sell the same and to make such disposition of the money arising from 
such sale as the law provides. 

Fourteenth. That all of the parties in being who have any interest 
in the hereinbefore described real estate and premises are made parties 
to this suit; and that the interests of all persons not in being who may 
claim or become entitled to any interest in said real estate and prem¬ 
ises under or by virtue of the deed particularly set forth and referred 
to in the Fifth paragraph of this bill, or otherwise, are represented by 
parties to this suit. 

Fifteenth. That thq improvements on said real estate, and especially 
those known as numljer 920 Sixteenth Street, Northwest, are greatly 
in need of repair; that the taxes on said real estate for the year end¬ 
ing June 30, 1904, amounting to the sum of $431.18, are due and un¬ 
paid; that the income arising from said real estate is not sufficient to 
pay the taxes due, to make the needed repairs to said premises and to 
keep the same in repair and insured and also provide an adequate 
support for those entitled to receive said income; that your complain¬ 
ant and the defendants are financially unable to pay the taxes on said 
real estate and premises and to make the needed repairs to said prem¬ 
ises and to keep the same in repair and properly insured; that the said 
premises are constantly depreciating in value for the want, of 

9 proper repairs and there is great danger that the said property 
will be sold for the non-payment of taxes; and that it would 

be greatly to the interest and advantage of all persons concerned, both 
those in being and those not in being, to sell the hereinbefore de¬ 
scribed real estate and premises and to substitute in place thereof the 
proceeds arising from such sale and to dispose of said proceeds in 
such manner as the law has in such cases made and provided. 

Sixteenth, That ever since the 28th day of March, 1903, the date of 
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the death of your complainant's husband, William Edgar Frail, Jr., 
the defendants Jennie M. Frail, Annie M. Prall, Emma C. Knorr 
and Adolph A. Hoehling, Jr., have been receiving the rents, issues 
and profits arising from the hereinbefore described real estate and 
premises and have failed to account to your complainant for her 
share of said rents, issues and profits, and your complainant has re¬ 
ceived no part of said rents, issues and profits since the said 28th 
dav of March, 1903. 

7* . Hw tt e cnth . That there is no person authorized to collect and receive 
all of the rents, issues and profits arising from the hereinbefore de¬ 
scribed real estate and premises, and that it would be to the interest 
and advantage of all parties concerned that a receiver or receivers be 
appointed by this Court to take charge of and manage said real estate 
and premises pending this suit and to rent the same and to collect 
the rents, issues and profits arising therefrom and to make such dis¬ 
position of said rents, issues and profits as this Court may order and 
direct. 

Wherefore, the premises considered, your complainant, being 
without adequate remedy at law, prays as follows: 

10 Prayers. 

First. That the United States writ of subpoena issue out of and 
under the seal of this Court, directed to the persons named as de¬ 
fendants in the caption of this bill, commanding them and each of 
them to appear and answer the exigencies of this bill of complaint; 
and that if said writ of subpana shall be returned as to any of said 
persons ‘‘not to be found,” that substituted service by publication be 
had upon such persons according to the statute in such case made and 
provided. 

Second. That the real estate and premises described in the Fourth 
paragraph of this hill be decreed to be sold and that a trustee or trus¬ 
tees be appointed to make such sale and that the proceeds arising from 
such sale be disposed of under the direction of this Court. 

Third. That the defendant- Jennie M. Prall. Annie M. Frail, 
Emma C. Knorr and Adolph A. Hoehling. .Tr., and each of them, be 
required to account to your complainant for her share of the rents, 
issues and profits arising from said real estate and premises since the 
28th day of March, 1903, and that this cause be referred to the Audi¬ 
tor of this Court to state such account 5 . 

Fourth. That pending this suit, a receiver or receivers be appointed 
to take charge of and manage said real estate and premises and to 
rent the same and to collect the rents, is-ues and profits arising there¬ 
from and to make such disposition of said rents, issues and profits as 
this Court shall order and direct. 

Fifth. And that your complainant may have such other or further 
relief in the premises as the nature of the ca«e may require, or 

11 to the Court mav seem meet and proper. The defendants to 
this bill of complaint are: 

Jennie M. Frail. Annie M. Frail, Emma C. Knorr, Augustus Ernest 
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Knorr, Gladys Ernestine Knorr, William E. Prall, Sr., Julia L. Prall, 
Adolph A. Hoehling, Jr. 

ELIZABETH C. PRALL. 

JAMES GILLIN, Jr., 

HARVEY T. WINFIELD, 

Attorneys for Complainant « 


State of New York, 

County of New York, ss: 

Elizabeth C. Prall. being duly sworn, deposes and says that she 
is the complainant above named, and that she has read the fore¬ 
going bill of complaint by her subscribed, and knows the contents 
thereof; that the facts therein stated upon her personal knowledge 
are true, and that the facts therein stated upon information and 
belief she believes to be true. 

ELIZABETH C. PRALL. 

Subscribed and sworn to before me this 30 day of March, 1904. 
[seal.] DAVID L. PRAGER, 

Notary Public — County, N. Y. (64) 


12 Subpoena to Answer. 

Issued December 5, 1904. 

* * * * * * * 

The President of the United States, To Gladys E. Knorr (in custody 
of Emma C. Knorr) and Emma C. Knorr, in her own right, De¬ 
fendant. 

You are hereby commanded to appear in this Court, at its first 
Special Term, occurring ten days after service of this Subpoena, 
exclusive of Sundays and legal holidays, and answer the exigency 
of the Original Bill, under pain of attachment, and such other 
process of contempt as the Court shall award. 

Witness, the Honorable Harry M. Clabaugh, Chief Justice of 
said Court, the 5th dav of Dec. A. D., 1904. 

[seal.] ‘ J. R. YOUNG, 

Clerk. 

By R. J. MEIGS, 

Assistant Clerk. 


Memorandum. 

% 

That the defendant, herewith served, is to enter appearance in this 
suit, in the Clerk's Office, on or before the day at which this writ 
is returnable; otherwise the bill may be taken for confessed. 
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Marshal's Return. 


Summoned defendant Gladys E. Knorr personally and served 
copy of the writ on Emma C. Knorr with whom said defendant re¬ 
sides. 

Dec. 5, 1904. 

AULICK PALMER, 

Marshal. 


S. 


13 Order Appointing Annie M. Frail Guardian Ad Litem. 

Filed December 6, 1904. 

******* 

It appearing to the Court that the defendant, Gladys Ernestine 
Knorr, is an infant under the age of fourteen years, and has been 
duly served with process herein, and that said infant is present 
in Court, it is, thereupon, upon application in that behalf made, 
this 6th of December A. D., 1904, ordered. 

That Annie M. Prall be, and she hereby is, appointed guardian 
ad litem for said Gladys Ernestine Knorr, infant defendant herein, 
to appear for and represent the interests of said infant in respect 
of the matters embraced and involved in this suit. 

Bv the Court: 

THOS. H. ANDERSON, 

Justice. 

Answer of Annie M. Frail, Guardian Ad Litem. 

Filed December 6, 1904. 

* * * * * * * 

Comes now Annie M. Prall, guardian ad litem for the infant de¬ 
fendant, Gladys Ernestine Knorr; and, for answer to the bill of 

complaint, as well also for answer to the petition filed by the Re¬ 

ceivers herein, says, that she submits the rights and interests of 
said infant defendant to the proper protection of the court. 

14 ANNIE M. PRALL, 

Guardian ad litem for the Infant De¬ 

fendant, Gladys Ernestine Knorr. 

District of Columbia, ss: 

I, Annie M. Prall, on oath, say, that I am the duly appointed 
guardian ad litem for Gladys Ernestine Knorr, infant defendant 
herein; and that the matters and things stated in the foregoing 
answer bv me subscribed are true, as I verily believe. 

ANNIE M. PRALL. 
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Subscribed and sworn to before me, this 6th day of December, 
A. D. 1904. 


J. R. YOUNG, CVk. 
By R. J. MEIGS, Jr., 

A88*t CVk. 


Decree for Sale, etc. 

Filed January 9, 1906. 

******* 

Upon motion of the complainant, counsel for the defendants con¬ 
senting thereto, it is this 9th day of January, A. D., 1906, ordered 
that the following decree be passed in this cause in lieu of the de¬ 
cree passed in this cause on the 10th day of November, 1905, 
15 and thereafter, on the 4th day of December, 1905, set aside 
and for naught held, to wit: 

This cause came on to be heard at this term, and was argued by 
counsel; and, it appearing to this court that the certain lands and 
premises embraced in this suit cannot be divided in kind without 
loss and injury to the parties interested; and it further appearing 
that all of the parties in being who are in any way interested in the 
subject matter embraced herein are parties to this proceeding; and 
it further appearing that a sale of said land and premises will 
be to the interest of all parties concerned; it is, thereupon, upon 
consideration thereof, by the court, this 9th day of January, A. D., 
1906, adjudged, ordered and decreed: 

That the real estate mentioned and described in the bill of com¬ 
plaint herein, as follows: 

All that certain piece or parcel of land and premises situate and 
lying in the city of Washington, in the District of Columbia, and 
known and distinguished as and being part of lot numbered five 
(5) in T. Drury, George W. Riggs and others’ subdivision of square 
numbered one hundred and eighty-five (185), as per plat recorded 
in Liber B in folio 210, of the records of the Office of the Surveyor 
of the District of Columbia, the said part of said lot numbered five 
(5) being described by metes and bounds as follows: Beginning 
for the same at the southeast corner of said lot and running thence 
north along the west line of Sixteenth Street west forty-eight (48) 
feet and four and one-half (414) inches; thence west one hundred 
and six (106) feet and six (6) inches to the west line of said lot; 
thence south along the west line of said lot forty-eight (48) feet and 
four and one-half (4^2) inches to the southwest corner of said lot; 
and thence east along the south line of said lot one hundred and 
six (106) feet and six (6) inches to the place of beginning; 

be sold; and Milton Dammann, R. Golden Donaldson and A. A. 
Hoehling, Jr., be, and they hereby are, appointed trustees to make 
said sale, giving joint or several bond in the penalty of Fifty thou- 


2—3420 
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sand dollars ($50,000.00); and that the advertisement of 
Id said sale be made in the Evening Star newspaper. 

It is further ordered that the provisions of equity rule No. 
91 he in all respects complied with. 

And it is further ordered that the question of accounting and 
other matters embraced in the bill of complaint be. and the same 
are hereby, reserved for the further consideration of and the deter¬ 
mination by the court; 

And it is further ordered that the proceeds arising from the sale 
aforesaid he reinvested under the authority of this court, so as to 
inure in like manner as provided by the original deed from William 
E. Trail, Sr., mentioned in the bill of complaint, to the U3e of the 
same parties who would be entitled to the land sold. 

THOS. H. ANDERSON, 

Justice. 


Amended Petition. 

Filed June 13, 1011. 

******* 

To the Honorable the Justices holding Equity Court: 

Amended petition of Elizabeth C. Prall, Complainant in the 
Original Hill filed herein, by the Courts permission respectfully 
shows to the Court: 

1. That in her said Original Bill prayed to be read and con¬ 
sidered herein the following averments of fact were made, to-wit: 
That on, to-wit, the 17th day of May, 1872, the defendant William 

E. Prall, Sr., was. seized and possessed in fee simple of all 
17 that certain piece or parcel of land and premises situate and 
lying in the City of Washington in the District of Columbia 
and known and distinguished as and being part of lot numbered 
Five (5) in T. Drury. Geo. W. Riggs and others' subdivision of 
square numbered one hundred and eighty-five (185), as per plat 
reeorded in Liber R. Folio 210, one of the Land Records of the Of¬ 
fice of the Surveyor of the Land District of Columbia: that being 
seized and possessed of said real estate, as aforesaid, the said Wil¬ 
liam E. Prall. duly executed on the 17th day of May, 1872, a deed 
of said real estate to his four several children, Jennie M. Prall, An¬ 
nie M. Prall, Emma C. Prall and William Edgar Prall, Jr., in 
the following words “for and during their natural life as tenants 
in common with remainders to the children of the said parties of 
the second part their heirs and assigns as tenants in common in 
fee simple. 

2. That the two defendants Jennie M. Prall and Annie M. Prall 
are still living and that Emma C. Prall is still living and is identical 
with Emma C. Knorr, one of the parties defendant to this bill, she 
having intermarried with the defendant Augustus Ernest Knorr sub¬ 
sequent to the execution of the deed aforesaid and that Gladys Er¬ 
nestine Knorr bom on or about the 15th day of January, 1895 is the 
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daughter of the said Emma C. Knorr and an infant ; that subsequent 
to the execution of the deed aforesaid, William E. Prall, Jr., the other 
life tenant mentioned in said deed, intermarried with the complain¬ 
ant and from said marriage one child was born, to-wit, William E. 
Prall, the third, who died intestate on or about the 27th of Feb¬ 
ruary, 1903, in the fourteenth year of his age, and without 

18 issue and leaving as his only heir at law, his father, the said 
William Edgar Prall, Jr.; that the said William Edgar Prall. 

Jr., who was a citizen of the United States, and a resident of the • 
City, County and State of New York, departed this life in the City 
of New York aforesaid on or about the 28th dav of March, 1903, 
having first made and executed his last will and testament which 
was duly executed to pass title to real estate situated in the District 
of Columbia; that the said William Edgar Prall, Jr., in and by his 
last will and testament aforesaid, which was dated and executed on 
the 3rd day of March, 1903, devised and bequeathed all of his prop¬ 
erty, real and personal, of whatsoever nature or wheresoever situated, 
of which he died seized and possessed, to his wife, your complainant, 
in fee simple; that in her said original bill your complainant prayed 
to have a partition of the real estate and premises described therein . 
and to have her share of the same allotted to her in severalty, but 
that being informed and believing that said real estate was not sus¬ 
ceptible of partition in kind without ihjury and loss to the parties 
interested and that a sale would be necessary, your complainant 
prayed that a sale of said premises be ordered and a sale of said prem¬ 
ises was on, to-wit, the 9th day of January, 1906 decreed by the 
Court and Milton Damman, R. Golden Donaldson and A. A. Hoeh- 
ling, Jr., were appointed Trustees to make said sale in compliance 
with the provisions of Equity Rule No. 91, but said sale so decreed 
has not to this date been made by said Trustees. 

3. That on to-wit, the — day of-, 19—, this cause was duly 

referred by the Court to the Auditor for an accounting of rents and 

profits and the report of the Auditor stated the said account 

19 was duly filed and the same was duly confirmed by the Court; 
that said accounting covered the matter of rents due by the 

defendants of said buildings and the Trustees in the cause up to 
Januarv, 1907, but full disbursement of the sums of monev as found 
due the complainant from the defendants Annie M. Fahnstock and 
Jennie M. Prall, have not been made by them or the trustee to the 
complainant and said defendants are required to pay said respective 
sums to complainant your petitioner who now avers that she is en¬ 
titled under the prayers of her original bill and this petition to a 
further accounting of said rents and profits to date including the 
said sums found. 

4. That on, to-wit, January 9th, 1906 the said cause came on for 
a further hearing before his Honor, Mr. Justice Anderson, and a 
decree therein, superseding the former decrees in said cause, was 
passed, the same being in the following form, to wit: 
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“In the Supreme Court of the District of Columbia. • 

Elizabeth C. Prall, Complainant, 

vs. 

Jennie M. Prall et al., Defendants. 

Upon motion of the complainant, counsel for the defendants con¬ 
necting thereto, it is this 9th day of January, A. D., 1906, ordered 
that the following decrees he passed in this cause in lieu of the de¬ 
cree passed in this cause on the 10th day of November, 1905, and 
thereafter, on the — day of November, 1905, set aside and for naught 
held, to-wit: 

This cause came on to be heard at this term, and was argued by 
counsel; and, it appearing to this Court that the certain lands and 
premises embraced in this suit cannot be divided in kind without 
loss and injury to the parties interested; and it further ap- 
20 pearing that all of the parties in being who are in any way 
interested in the subject matter embraced herein are parties 
to the proceeding; and it further appearing that a sale of said land 
and premises will be to the interest of all parties concerned; it is, 
thereupon, upon consideration thereof, this 9th day of January, A. 
D., 1906, adjudged, ordered and decreed: 

That the real estate mentioned and described in the hill of com¬ 
plaint herein, as follows: 

All that certain piece or parcel of land and premises situate and 
lying in the City of Washington, in the District of Columbia, and 
known and distinguished as and being part of lot numbered five (5) 
in T. Drury, George W. Riggs and others’ subdivision of Square 
numbered one hundred and eightv-five (185), as per plat recorded 
in Liber B in folio 210, of the records of the Office of the Survevor 
of the District of Columbia, the said part of said lot numbered five 
(5) being described by metes and bounds as follows: Beginning for 
the same at the southeast corner of said lot and running thence 
north along the west line of Sixteenth Street west forty-eight feet 
and four inches and one-half (4%) inches; thence west one hundred 
and six (106) feet and six (6) inches to the west line of said lot; 
thence south along the west line of the said lot forty-eight (48) feet 
and four and one-half (4^>) inches to the southwest corner of said 
lot; and thence east along the south line of said lot one hundred and 
six feet (106) feet and six (6) inches to the place of beginning: 

be sold: and Milton Dammann. R. Golden Donaldson and A. A. 
Hoehling, Jr., be, and they hereby are. appointed trustees to make 
said sale, giving joint or several bond in the penalty of Fifty Thou¬ 
sand Dollars ($50.000.00); and that the advertisement of said sale 
be made in the Evening Star Newspaper. 

It is further ordered that the provisions of equity Rule No. 91 be 
in all respects complied with. 

And it is further ordered that the question of accounting and other 
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matters embraced in the bill of complaint be, and the same are 
hereby, reserved for the further consideration of and the determi¬ 
nation by the Court: 

And it is further ordered that the proceeds arising from the sale 
aforesaid be reinvested under the authoritv of this Court, so as to in- 
sure in like manner as provided by the original deed from William 
E. Prall, Sr., mentioned in the Bill of Complaint, to the use of the 
same parties who would be entitled to the land sold. 

(Signed) * THOMAS H. ANDERSON, 

Justice” 

21 5. That upon the death of William E. Prall, the third, 
William E. Prall, Jr., the husband of your petitioner being 

the sole heir at law of William E. Prall the third, became the vested 
owner of one-half the property described herein, to-wit, the separate 
one-fourth fee simple remainder of his own separate undivided one- 
fourth life estate in his possession and also a future vested separate 
undivided one-half of each of the two respective, and separate one- 
fourth fee simple remainders of the life estates of Jennie M. Prall, 
and Annie M. Prall (since Fahnstock), the said separate remainders 
were respectively vested in William E. Prall the third as tenant in 
common in fee simple with Gladys E. Knorr the infant defendant 
herein who is the vested owner of one-half the property herein, and 
upon his death legally descended to his father, and your petitioner 
further avers that upon the death of William E. Prall, Jr., there¬ 
after his full undivided separate one-fourth particular life estate as 
tenant in common terminated, and by his last will and testament 
vested in, the possession of your petitioner forever excluding any 
after born children of the said life tenants herein from sharing in 
this determined one-fourth estate in fee simple of the property herein ; 
and your petitioner further avers that she is also the vested owner of 
the aforesaid future one-half of each of the two respective and sepa¬ 
rate one-fourth fee simple remainders of the life estates of the de¬ 
fendants Jennie M. Prall and Annie M. Fahnstock being tenant in 
common in fee simple with Gladys E. Knorr in the property de¬ 
scribed herein; said Gladys E. Knorr is also the vested owner of the 
separate one-fourth fee simple remainder of her mother’s life 
estate. 

22 6. That the said decree bears on its face evidence of con¬ 
sent of the complainant thereto, but vour petitioner respect¬ 
fully shows to the Court that the contents of said decree were not 
known to her when it was passed by the Court, nor had she been con¬ 
sulted with respect thereto, nor was she apprized of the purpose of 
her then counsel to offer it for the Court’s consideration, said decree 
embodying the original deed of William E. Prall, Sr., instead of the 
certain deed herein, nor does it truly represent what your petitioner 
believes herself rightly entitled to in said cause upon the pleadings 
and proof therein and the law applicable thereto, the said decree fail* 
ing to establish and determine the respective rights and interests of 
the parties to said proceeding and leaving the adjudication of such 
rights undisposed of and pending and your petitioner respectfully 
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asks the court that the said decree should be for the reasons stated, 
recalled, rescinded, cancelled and declared of no effect, and a proper 
partition decree should he passed superseding the decree of January 
9th, 1910, decreeing that the real estate described in the original bill 
of complaint, be sold for partition and decreeing further the re¬ 
spective rights and interests of the petitioner and the defendants, by 
said judicial decree. 

7. Your petitioner further shows to the Court that the Trustees 
heretofore appointed have been unable, failed or refused to bring 
about a successful judicial sale of the property described in your 
petitioner's original bill and whether the same has been because of 
any definite or specific failure of duty on the part of said Trustees or 

lack of experience in the finding of purchasers at public sales 

23 of real estate, or for neglect of the interests of the parties 
whom they were serving, your petitioner does not state, but 

having failed for a long period of time to get any definite results in 
the way of bids either at public outcry or at private sale, your peti¬ 
tioner believes it is to the best interest of the parties that new Trus¬ 
tees be appointed for the purpose of bringing about the said sale to 
the best advantage of all concerned and at as early date as possible. 

8. That subsequently Reginald S. Huidekoper and Justin M. 
Chamberlain were substituted in this cause as Trustees in place of 
Milton Dammann and R. Golden Donaldson and were such trustees 
at the time of the last decreed sale of the property aforesaid, but your 
petitioner avers that the said Justin M. Chamberlain is not now a 
Trustee, having resigned as such by permission of the Court. 

Wherefore, the premises considered in the original bill of com¬ 
plaint and all the petitioners, pleadings and affidavits of the record 
in this cause as well as in this petition and especially affidavit filed 
Dec. 23rd, 1910 in support hereto; your petitioner prays that the 
said decree be set aside and a new substitute and proper judicial par¬ 
tition decree by sale be-passed declaring and fixing the rights, titles 
and interests, present and future, of your petitioner and the defend¬ 
ants herein according to the provisions by the fixed terms of the afore¬ 
said deed herein; and that new substitute trustees be appointed to sell 
the aforesaid property at public auction to the highest and best bidder 
at the earliest date practicable, and that a report of the proceedings 
by said trustees be directed to be filed in the cause for the 

24 Court’s approval, and the proceeds arising therefrom be de¬ 
posited in the Registry of the Court and that the complainant 

your petitioner be given immediately her full one-fourth portion of 
the proceeds from the sale of the property herein; and further that 
the court, under the authority of Section 100 of the Code “shall direct 
the investment of the remaining three-fourths of the proceeds of 
the property herein so as to inure in like manner as provided by the 
aforesaid deed herein to the use of the same parties who would be 
entitled to the land so sold" and thereby protect the aforesaid re¬ 
spective future vested remainders subject to future contingencies; 
that an accounting be had of the rents and profits as herein set out, 
and for any other and further relief to which the complainant your 
petitioner may be entitled, and for the costs of the action. 
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That a rule bo issued herein upon the several defendants and the 
Trustees herein named to show cause why the prayers of this peti¬ 
tion should not be granted, provided a copy of such rule be duly 
served on them as required by the rules of Court. 

ELIZABETH C. PRALL, 

Petitioner. 


McNEILL & McNEILL, 
Solicitors for Petitioner. 


I 

) 



Notice. 


Filed October 12, 1911. 

******* 

Dear Sir : 

Please take notice the hearing on the motion to set aside the forged 
decrees and enter a proper partition decree by sale filed June 13th, 
1911, in the above cause is entered for October 13th, 1911 at ten 
o’clock or as soon thereafter as the court can attend to the same. 

ELIZABETH C. PRALL, 

Complainant. 

October 10th, 1911. 


Decree. 

Filed November 13, 1911. 

* * * * * * • * * 

This cause coming on to be heard upon the petition of com¬ 
plainant filed herein to vacate the certain decree entered herein Janu¬ 
ary 9, 1906; and it appearing to the Court that the certain lands and 
premises embraced in this suit cannot be divided in kind without loss 
to the parties interested, and that a sale thereof will be to the interest 
of all parties concerned ; thereupon, it is, by the Court, this the 13" 
day of November. A. D., 1911, adjudged, ordered and decreed: 

First. That said former decree of January 9, 1906, be, and the 
same hereby is, vacated and set aside. 

Second. That the real estate mentioned and described in 
26 the Bill of Complaint herein as follows: 

“All that certain piece or parcel of land and premises situ¬ 
ate and lying in the City of Washington, in the District of Columbia, 
and known and distinguished as and being part of lot numbered five 
(5) in T. Drury George W. Riggs and others’ subdivision of Square 
numbered one hundred and eighty-five (185), as per plat recorded 
in Liber — in Folio 210 of the Records of the Office of the Surveyor 
of the District of Columbia, the said part of said lot numbered five 
(5) being described by metes and bounds as follows: Beginning for 
the same at the southeast corner of said lot and running thence north 
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along the west line of Sixteenth Street west forty-eight (48) feet and 
four inches and one-half inches (4 J 4); thence west one hundred and 
six (106) feet and six (6) inches to the west line of said lot; thence 
south along the west line of said lot forty-eight (48) and four and 
one-half (4M>) inches to the southwest corner of said lot; and thence 
east along the south line of said Jot one hundred and six feet (106) 
and six (6) inches to the place of beginning.” 

be sold at public auction to the best and highest bidder or at private 
sale subject to the approval of the Court, and that National Savings 
and Trust Co. be and it is hereby appointed trustee to make said sale, 
and that the advertisement of said sale be made in the Washington 
Law Heporter and the Evening Star Newspaper; and that the pro 
visions of Equity Rule No. 74 be in all respects complied with. 

Third. That the complainant is hereby adjudged to be the owner 
in fee simple of an undivided one-fourth (14) interest in the real 
estate above described and therefore entitled to receive a full one- 
fourth (14) of such net proceeds, less so much thereof as may be 
necessary to discharge existing liens thereupon; the remaining three- 
fourths (%) thereof shall be retained by said Trustees for reinvest¬ 
ment ; under the provisions of Section 100 of the Code of Laws of this 
District, subject to the further order of the Court. 

And it is further ordered that the question of accounting and other 
matters embraced in the bill of complaint be, and the same 
27 hereby are, reserved for the further consideration of and de¬ 
termination bv the Court. 

WRIGHT, 

Justice. 


We herebv assent to the signing of the above decree. 

McNEILL & McNEILL, 

Sol's for Compl’t. 

HAYDEN JOHNSON, 

A. A. IIOEHLING, Jr., 

Solicitors for Defendant -. 


Order Striking Certain 11 ords From Decree of Nov. 13, 1911. 

Filed November 24, 1911. 

* * * * * * * 

Now comes the plaintiff together with her attorneys McNeill & Mc¬ 
Neill and shows to the Court the journals of the Court wherein ap¬ 
pears upon Yol. 89. pages 74 and 75. the decree of the Court herein, 
entered upon the 13th day of November, 1911; calling to the atten¬ 
tion of the Court the endorsement of the original draft of said decree 
as that endorsement appears upon page 75 of the journal in words 
following “We hereby assent to the signing of the above decree: 
(Signed) McNeill & McNeill for eompl’t. Hayden Johnson, A. A. 
Hoehling Jr. Solicitors for Defendant.” 
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Whereas said decree was not entered by consent of the complainant, 
and whereas said endorsed assent was regarded by the Court as to 
form rather than to merit, and yet might hereafter be mistaken, it is 
ordered that the words ‘‘We assent to the signing of the above 
28 decree ' be and they are hereby stricken from said page 75 of 
the journal, and altogether held for naught. And the com¬ 
plainant Elizabeth C. Prall having in open Court noted an appeal 
from said decree of Nov. 13, 1911, upon that day, and the noting of 
said appeal having by inadvertence been omitted from the journal of 
that day, it is ordered that the appeal of the said complainant from 
said decree of Nov. 13 be now entered as of said Nov. 13th, 1911, 
nunc pro tunc. Bond for costs on appeal is hereby fixed at one hun¬ 
dred dollars. 

WRIGHT, 

Justice. 


Mandate. 


Filed October 17, 1912. 

United States of America, ss: 

[seal.] 

The President of the United States of America to the Honorable the 
Justices of the Supreme Court of the District of Columbia, Greet¬ 
ing: 

Whereas, lately in the Supreme Court of the District of Columbia, 
before you, or some of you, in a cause between Elizabeth C. Prall, 
complainant, and Jennie M. Prall, Annie M. Prall, Emma C. Knorr, 
Augustus Ernest Knorr, Gladys Ernestine Knorr, William E. Prall, 
Sr., Julia L. Prall, and Adolph A. Hoehling, Jr., defendants, Equity 
No. 24579, wherein the decree of the said Supreme Court entered in 
said cause on the 13th day of November, A. D. 1911, is in 
29 the following words, viz: 

“This cause coming on to be heard upon the petition of com¬ 
plainant filed herein to vacate the certain decree entered herein Janu¬ 
ary 9, 1906; and it appearing to the court that the certain lands and 
premises embraced in this suit cannot be divided in kind without loss 
to the parties interested, and that a sale thereof will be to the interest 
of all parties concerned; thereupon, it is, by the court this the 13th 
day of November, A. D. 1911, adjudged, ordered and decreed: 

“First. That said former decree of January 9, 1906, be, and the 
same hereby is, vacated and set aside. 

“Second. That the real estate mentioned and described in the Bill 
of Complaint herein as follows: 

“All that certain piece or parcel of land and premises situate and 
lying in the City of Washington, in the District of Columbia, and 
known and distinguished as and being part of lot numbered five (5). 
in T. Drury, George W. Riggs and others’ subdivision of Square num¬ 
bered one hundred and eighty-five (185), as per plat recorded in 

3—3420 
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Liber — in Folio 210 of the records of the Office of the Surveyor of 
the District of Columbia, the said part of said lot numbered five (5) 
being described by metes and bounds as follows: Beginning for the 
same at the southeast corner of said lot and running thence north 
along the west line of Sixteenth Street west forty-eight (48) feet and 
four inches and one-half inches (4V«>); thence west one hundred and 
six (106) feet and six (6) inches to the west line of said lot; thence 
south along the west line of said lot forty-eight (48) and four and 
one-half (4Vo) inches to the southwest corner of said lot; and thence 
east along the south line of said lot one hundred and six feet (106) 
and six (6) inches to the place of beginning, 

be sold at public auction to the best and highest bidder or at private 
sale subject to the approval of the court, and that National Savings 
and Trust Co. be and it is hereby appointed trustee to make said sale, 
and that the advertisement of said sale be made in the Washington 
Law Reporter and the Evening Star Newspaper ; and that the pro¬ 
visions of Equity Rule No. 74 be in all respects complied with. 

“Third. That the complainant is hereby adjudged to be the owner 
in fee simple of an undivided one-fourth (*,4) interest in the real 
estate above described and therefore entitled to receive a full one- 
fourth (14) of such net proceeds, less so much thereof as may be 
necessary to discharge existing liens thereupon; the remaining three- 
fourths (%) thereof shall be retained by said Trustees for reinvest¬ 
ment. under the provisions of Section 100 of the Code of Laws of this 
District, subject to the further order of the court. 

“And it is further ordered that the question of accounting 
30 and other matters embraced in the bill of complaint be, and 

the same herebv are, reserved for the further consideration of 

% 

and determination bv the court. 

WRIGHT, 

Justice 


“We herebv consent to the signing of the above decree. 

McNEILL & McNEILL, 

Sols for Compl’t. 
HAYDEN JOHNSON, 

A. A. HOEHLING, Jr, 

Solicitors for Defendants!’ 

And thereafter, on the 24th day of November, A. D. 1911, the 
following appears of record: 

“Now comes the complainant, together with her attorneys McNeill 
& McNeill and show to the court the journals of the court wherein 
appears upon Yol. 89 pages 74 and 75 the decree of the court herein 
entered upon the 13th day of November 1911: calling to the atten¬ 
tion of the court the endorsement of the original draft of said decree 
as that endorsement appears upon page 75 of the journal in words 
following “We hereby assent to the signing of the above decree: 
(signed) McNeill & McNeill for complt. Hayden Johnson, A. A. 
Hoehling, Jr. Solicitors for Defendant. 
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“Whereas said decree was not entered by consent of the complain¬ 
ant and whereas said endorsed assent was regarded by the court as to 
form rather than to merit and yet might hereafter be mistaken, it is 
ordered that the words “We assent to the signing of the above de¬ 
cree” be and they are hereby stricken from said page 75 of the 
journal, and altogether held for naught. And the complainant 
Elizabeth C. Prall having in open court noted an appeal from said 
decree of Nov. 13, 1911 upon that day, and the noting of said appeal 
having by inadvertence been omitted from the journal of that day, 
it is ordered that the appeal of the said complainant from said decree 
of November 13, be now entered as of said Nov. 13, 1911, nunc pro 
tunc. Bond for costs on appeal is hereby fixed at one hundred 
dollars. 

WRIGHT, 

Justice” 

as by the inspection of the transcript of the record of the said Su¬ 
preme Court, which was brought into the Court of Appeals of the 
District of Columbia by virtue of an appeal, prayed by Elizabeth C. 
Prall, individually and as Executrix of the Estate of William E. 
Prall, Jr., deceased, complainant, whereon Jennie M. Prall, Annie 
M. Prall, (Fahnestock), Emma C. Knorr, Augustus Ernest Knorr, 
Gladys Ernestine Knorr, by her guardian ad litem Annie M. 
31 Prall, (Fahnestock), Adolph A. Hoehling. Jr., Trustee, and 
Justin M. Chamberlain and Reginald S. Huidekoper, Trus¬ 
tees, were made the parties appellee, agreeably to the Act of Congress 
in such case made and provided, fully and at large appears. 

And whereas, in the present term of April, in the year of our Lord 
one thousand nine hundred and twelve, the said cause came on to be 
heard before the said Court of Appeals on the said transcript of 
record, and was argued by counsel: 

On consideration whereof. It is now here ordered adjudged and 
decreed by this Court that the decree of the said Supreme Court in 
this cause be, and the same is hereby, modified so as to conform to 
the opinion of this Court, and as so modified, affirmed — costs; to be 
paid by the trustee as an expense of the estate. 

May 30, 1912. 

You, therefore, are hereby commanded that such execution and 
proceedings be had in said cause, as according to right and justice 
and the laws of the United States ought to be had, the said appeal 
notwithstanding. 

Witness the Honorable Seth Shepard, Chief Justice of said Court 
of Appeals, the 16th day of October in the year of our Lord one 
thousand nine hundred and twelve. 

HENRY W. HODGES, 

Clerk of the Court of Appeals 
of the District of Columbia. 
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Costs of- 

Clerk. $12.70 Due Clerk. 

Attorney.. $5.00 Due Att’v. 


$17.70 

H. W. H. 

H. W. H. 

32 Modified Decree. 

Filed May 22, 1914. 

* * * * * * * 

This cause coming on to he heard upon the application of the 
plaintiff to modify the decree of this court passed herein on the 13th 
day of November. 1911. to conform to the opinion of the Court of 
Appeals of the District of Columbia as directed by mandate of the 
said Court of Appeals issued May 30. 1913. and filed herein, it is by 
the Court this 22d day of May, A. IX, 1914. adjudged, ordered and 
decreed that the aforesaid decree of the 13th day of November, 1911, 
be and the same hereby is modified so as to read as follows: 

First. That said former decree of January 9, 1906, be, and the 
same hereby is, vacated and set aside. 

Second. That the real estate mentioned and described in the Bill 
of Complaint herein as follows: 

“All that certain piece or parcel of land and premises situate and 
lying in the City of Washington, in the District of Columbia, and 
known and distinguished as and being part of lot numbered five (5) 
in T. Drury. George W. Riggs and others' subdivision of Square 
numbered one hundred and eighty-five (185), as per plat recorded 
in Liber — folio 210 of the records of the Office of the Surveyor of 
the District of Columbia, the said part of said lot numbered five (5) 
being described by metes and hounds as follows: Beginning for the 
same at the southeast corner of said lot and running thence north 
along the west line of Sixteenth Street west forty-eight (48) feet and 
four inches and one-half inches (4 1 /2) ; thence west one hundred and 
six (106) feet and six inches to the west line of said lot; thence south 
along the west line of the said lot forty-eight (48) feet and four and 
one-half inches ( 4 V 2 ) to the southwest corner of said lot; and thence 
east along the south line of said lot one hundred and six feet (106) 
and six (6) inches to the place of beginning.’’ 

be sold at public auction to the best and highest bidder or 

33 at private sale subject to the approval of the Court, and that 

National Savings and Trust Co. be and it is hereby appointed 

trustee to make said sale; and that the advertisement of said sale be 
made in the Washington Law Reporter and the Evening Star News¬ 
paper; and that the provisions of Equity Rule No. 72 be in all re¬ 
spects complied with. 

Third. That the complainant is hereby adjudged at the present 
time to be the owner in fee simple of an undivided one-fourth (*4) 
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interest in the real estate above described, and therefore entitled to 
receive a full one-fourth ( 1 / 4) of such net proceeds, less so much 
thereof as may be necessary to discharge existing liens thereupon; 
the remaining three-fourths thereof shall be retained by said Trustee 
for reinvestment, under the provisions of Section 100 of the Code of 
Laws of this District, subject to the further order of the court. 

Fourth. On May 17, 1872, William E. Prall, Sr., executed a deed 
in which he conveyed to his four infant children. William E. Prall, 
Jr., Emma C. Prall, Annie M. Prall and Jennie M. Prall, said above 
described premises “for and during their natural life as tenants in 
common with remainders to the children of the said parties of the 
second part, their heirs and assigns, as tenants in common, in fee 
simple.” William E. Prall, Jr., thereafter intermarried with the 
plaintiff. The issue of this marriage was a son who died at the age 
of about fourteen years, leaving his father and mother surviving. 
Thereafter the father died, leaving a will devising his entire estate to 
his wife, the plaintiff. Emma C. Prall intermarried with a Mr. 

Knorr. The issue of this marriage is a daughter. Gladys, 
34 whose birth occurred after that of plaintiffs son. Annie M. 

Prall intermarried with a Mr. Fahnstock, and Jennie M. Prall 
is unmarried. The grandchildren of the grantor, William E. Prall, 
Sr., are the remaindermen. Upon the birth of a child to one of the 
life tenants the remainders vested in him; he became the sole repre¬ 
sentative of a class. This class, however, was liable to be augmented 
by the birth of other children. This, plaintiff’s deceased child, as 
the sole representative of her husband, was entitled to at least one- 
fourth of the remainder, and the child Gladvs to another one-fourth 
as the representative of her mother. Unless other children are born 
to the three living life tenants these two children, or their heirs, will 
be entitled to the other half of the estate. Upon the death of a life 
tenant without issue another division of the estate can be made. 

Fifth. And it is further ordered that the question of accounting 
and other matters embraced in the bill of complaint be. and the 
same herebv are, reserved for the further consideration of and de- 
termination bv the Court. 

WENDELL P. STAFFORD, 

Justice. 


Order Appointing Substitute Trustees. 

Filed March 31, 1919. 

♦ * * * * * * 

This cause coming on to be further heard, and it appearing to the 
Court, that the National Savings & Trust Company, desires to be re¬ 
lieved from further dutv as Trustee herein, under the Modi- 
35 fied Decree of this Court passed on the — day of May 1914, 
it is now, this 31st day of March A. D. 1919, by the Court; 
Ordered, That said National Savings & Trust Company, Trustee, 
be and it is hereby relieved and discharged as Trustee aforesaid, and 
Hayden Johnson and Robert H. McNeill are hereby appointed as 
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substitute Trustees, said Modified Decree of May 22nd, 1914, in all 
other respects to remain in full force and effect. 

It is further ordered that the said substitute Trustees hereby ap¬ 
pointed. before making sale of the real estate described in said Modi¬ 
fied Decree of May 22nd, 1914, shall give bond to be approved by 
this Court for the faithful performance of their said trust. 

WILLIAM HITZ. 

Justice. 


We consent: 

NATIONAL SAVINGS & TRUST COMPANY, 
By FRANK STETSON, 

Trust Officer. 


Petition to Establish Interest an ft Vacate Order of Sate. 

Filed November 6, 1919. 

******* 

To the Supreme Court of the District of Columbia: 

Petitioner states as follows: 

1. That the petitioner, Gladys (Knurr) Lavagnino is a citizen of 

the United States and resident of the District of Columbia and 
36 presents this petition in her own right as remainderman, un¬ 
der Section 1265 of the Code, having been a minor during the 
trial of the original bill in the above-entitled cause, as will appear 
from the record herein, and now of legal age to act in her own be¬ 
half. 

2. That Elizabeth C. Prall, by this Honorable Court, adjudged in¬ 
sane and ordered confined, and now confined in the Government 
Hospital for the Insane, Jennie M. Prall. Annie (Prall) Fahnestock 
and Emma (Prall) Knorr are citizens of the United States and resi¬ 
dents of the District of Columbia and are joined a- respondents in 
their own separate rights to the extent of their respective interests. 

3. That the petitioner is a remainderman in a class established 
under and hv virtue of a deed of conveyance, of those certain parcels 
of land with improvements thereon situate in the City of Washing¬ 
ton in the District of Columbia, improved by premises 918 and 920 
Sixteenth Street, Northwest, executed by William E. Prall. duly of 

record in the office of the Survevor for the District of Columbia, and 

•/ 

more fully described in the record of this cause. 

4. That by decree of this Honorable Court on the 13th dav of No¬ 
vember. 1911. sale of the said property was ordered and the National 
Savings and Trust Company was appointed trustees to sell same with 
the consent of the parties to the original bill in the above entitled 
cause. 

5. That the petitioner did not consent to said decree by her own 
act or by act of any person authorized by law to act for her during 
and by reason of her disability as minor. 

6 . That bv order of this Honorable Court on the 31st dav of 
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March, 1919, by the National Savings and Trust Company 

37 was released and discharged as said trustee, and in its stead 
Robert II. McNeill and Hayden Johnson were appointed as 

substituted trustees. 

7. That bv order of this Honorable Court on the 9th dav of June, 
1919, Louis A. Dent was appointed an additional trustee to sell under 
the decree of the Court on the 13th day of November, 1911. 

8 . That by order of this Honorable Court on the 23rd day of 
June, 1919, Louis A. Dent was released and discharged as such ad¬ 
ditional trustee under the said decree and in his stead Thomas W. 
O'Brien was appointed and substituted as such additional trustee. 

9. That due to obligations incurred by other parties in interest, • 
certain alleged incumbrances by way of lien or otherwise have been 
placed upon certain interests in the said property, which should in 
no way affect the interest in said property of the petitioner. 

10 . That petitioner avers that her interest will not be best con¬ 
served by the proposed sale of said property at this time, and that as 
a remainderman, she is advised and believes that she is entitled to 
the whole remainder of said estate, which would be sacrificed in a 
forced sale. 

Wherefore the petitioner prays: 

1 . That some suitable person may be appointed by this Honorable 
Court a guardian ad litem at the hearing of this cause for Elizabeth 
C. Prall, non compos mentis. 

2. That the decree of this Honorable Court of the 13th dav of No- 
vember. 1919, made with the consent of the parties to the original 
bill in the above-entitled cause be set aside for the reason that the 

petitioner did not by her own act or by act of any person 

38 authorized by law to act for her during and by reason of her 
disability as minor, consent to said decree. 

3. That the interest of the petitioner in and to the said property 
as sole remainderman under and by virtue of the deed aforesaid may 
be definitely established. 

4. That the order of this Honorable Court to sell said property by 
virtue of the decree of the 13th dav of November, 1919 be vacated. 

5. That Robert H. McNeill, Hayden Johnson and Thomas W. 
O'Brien, Trustees appointed by the Honorable Court to sell the said 
property by virtue of the decree of the 13th day of November, 1911 
be released and discharged as such trustee. 

6 . That all necessary process and rules may issue from this Hon¬ 
orable Court to the respective respondents to appear and show cause 
why the relief prayed herein should not be granted. 

And for such other and further relief as the nature of the case 
mav require and to the Court shall seem just and proper. 

GLADYS E. KNORR LAVAGNINO. 

A. L. NEWMYER. 

Attorney for Petitioner. 

District of Columbia, ss : 

I, Gladys E. Knorr Lavagnino, do solemnly swear that I have 
read the foregoing petition by me subscribed and know the contents 
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thereof; that the matters and things therein stated upon my personal 
knowledge are true, and those stated upon information and oelief. I 
believe to be true. 

GLADYS E. KNORR LAVAGNINO. 


39 Subscribed and sworn to before me this 19th day of Sep¬ 

tember, 1919. 

MAUDE A. FREEMAN, 

[seal.] Notary Public, D. C. 


Answer of Charles U. Imlay, Committee. 

ft 

Filed November *20, 1919. 

* * * * * * * 

Charles V. Imlay, committee of Elizabeth C. Prall, the plaintiff 
in the above-entitled cause of action, for an answer to the petition 
of Gladys (Knorr) Lavagnino, filed herein, says: 

1 . That he admits that the petitioner is a citizen of the United 
States, a resident of the District of Columbia; that he is advised that 
section 1*265 of the Code of Laws of the District of Columbia has no 
application to the facts in this cause; that he believes that the pe¬ 
titioner was a minor at the time of the filing of the original bill in 
this cause and at the time of the entry of the final decree therein, 
but is informed and believes that a guardian ad litem was appointed 
for said petitioner, who is named party defendant in this cause, and 
that the said guardian ad litem filed an answer to the bill on behalf 
of said infant submitting her rights to the protection of the Court 
and that the interests of the petitioner were duly considered and pro¬ 
tected by this Honorable Court at all stages of the case; and that he 
believes that the petitioner is now of full age. 

*2. That he admits that the plaintiff, Elizabeth C. Prall. 
40 was adjudged by this Honorable Court to be — unsound mind 
and ordered to be confined in the Government Hospital for 
the Insane: that she was so adjudged in a cause entitled In re: Eliza¬ 
beth C. Prall, Lunatic. Lunacy No. 7761. June 20, 1919, and that 
thereafter on June 21 w 1919. this respondent was duly appointed 
committee of the estate of Elizabeth C. Prall, Lunatic, and there¬ 
after gave bond in the sum fixed by the Court with sureties approved 
by the Court for the faithful performance of his duties; that he be¬ 
lieves the other allegations of paragraph two of said petition to be 
true. 

3. That he believes that the petitioner is a remainderman in a 
deed executed by \Y illiam E. Prall to Jennie M. Prall et als., bearing 
date the 17th day of May, 1872, and duly recorded the 30th day of 
October. 1873. among the Land Records of the District of Columbia 
in Liber 731. folio 344. et seq., which he believes to be the convey¬ 
ance referred to in paragraph three of said petition; that he is ad¬ 
vised that the language of this deed was construed by this Honor¬ 
able Court in its final decree in this cause, which said decree was 
modified and affirmed on appeal by Elizabeth C. Prall the complain¬ 
ant herein, to the Court of Appeals of the District of Columbia, and 
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that the said final decree has since been modified in conformity with 
the opinion of said Court of Appeals and with the mandate that 
issued therein; that the opinion oi said Court of Appeals is recorded 
in 39 App. page 100. 

4. That he admits that on the 13th day of November, 1911, this 
Honorable Court passed a decree vacating its former decree passed 

herein on the 9th day of January, 1906, and again decreeing 

41 the sale of the real estate involved in the suit, and appointing 
the National Savings and Trust. Company, of this city, trus¬ 
tee to sell: that he denies that this decree was with consent of the 
parties to the original bill, except as such consent related to the form 
of the decree, after the Court had considered the pleadings and the 
evidence, and heard argument, and considered the interests of the 
minor defendant, and announced the character of decree it would 
pass; that the consent of the attorneys for the plaintiff and for the 
defendants appear endorsed on said decree, but this endorsement 
was as to the form of the decree only, and, later, when the plaintiff 
announced her intention of appealing from the decree of the Court 
of Appeals, the trial court caused the following endorsement to be 
appended to said decree: 

“Whereas, said decree was not entered by consent of the complain¬ 
ant, and whereas said endorsed consent was considered by the Court 
as to the forip rather than to the merits, and yet may hereafter be 
mistaken, it is ordered that the words, ‘We assent to the signing of 
the above decree’ be and they are hereby stricken from said page 75 
of the Journal,.and altogether held for naught.” 

5. That he admits that the petitioner did not consent to said de¬ 
cree by her own act or by any person authorized to act for her, and 
further avers that no other party to the suit consented to said decree 
other than to the form of the decree. 

6 . That he admits the averments of paragraph 6. 

7. That he admits the averments of paragraph 7. 

8 . That he admits the averments of paragraph 8. 

9. That he has no accurate information as to the averments of fact 

contained in paragraph 9, respecting certain alleged encum- 

42 brances by way of lien to have been placed upon the interests 
of other parties to the controversy, but that he admits that 

should such liens have been created, they in no manner affected the 
interest of the petitioner in the property. 

10 . That he denies the averments of fact of paragraph 10, and 
avers that in the said decree of the 13th day of November, 1911, 
the Court made a special finding that a sale of the property would 
be to the interest of all parties concerned, and further avers that 
the interest of the petitioner in the said real estate has been defi¬ 
nitely and conclusivelv settled by the aforesaid decree of the 13th 
day of November, 1911, and that the decree has been modified and 
affirmed by the Court of Appeals on the aforesaid appeal by the 
complainant to that Court. 

And having fully answered the said petition, he prays that he 
may hence be dismissed. CHARLES V. IMLAY, 


4—3420 
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District of Columbia, ss : 

I, Charles V. Imlav, committee, on oath depose and say that I 
have read the foregoing answer by me subscribed and know the 
contents thereof, and that I verily believe the facts therein con¬ 
tained to be true. 

CHARLES V. IMLAY. 


Subscribed and sworn to before me this 19th day of November, 

A. I).. 1919. 

[seal ] OLIVE E. FITZ GERALD. 

yotary Public, P. C. 


43 Substituted Petition of Gladys E. Lavagnino. 

Filed November 25, 1919. 

* * * ★ * * * 

Comes now the petitioner and in substitution for her petition 
heretofore filed in the above-entitled cause on the 6th day of No¬ 
vember, 1919, and in lieu thereof, files this her petition as follows: 

1 . On March 31. 1904, the plaintiff filed her original bill of 
complaint in the above-entitled cause, to which reference is hereby 
made, and which it is prayed may be read on any hearing hereof. 

2 . To the said original bill petitioner, who at the time was an 
infant of the age of nine (9) years, was made a party defendant 
and duly served with process to appear to and answer the same, 
and thereafter and on December 6, 1904, Annie M. Prall, one of 
the parties defendant to the said bill, was duly appointed her 
guardian ad litem, and as such filed for and in behalf of the peti¬ 
tioner the usual formal answer for an infant, submitting the pe¬ 
titioner’s interests in the premises to the protection of the Court. 
Besides such, the formal answer of her guardian ad litem, as afore¬ 
said, no other answer of any kind for the petitioner has since been 
made in the said cause, or to or respecting any other or subsequent 
proceeding or step therein; and since the institution of the said 
cause until now the petitioner has been without representation of 
counsel therein, either in her own behalf or in behalf of her 
guardian ad litem aforesaid as such. 

3. As by reference thereto appears, the object of the said 

44 original bill of complaint was to procure, in accordance with 
the provisions of Sections 93 and 100 of the Code of Law for 

the District of Columbia, a sale as for partition, and investment 
of the proceeds thereof, of the certain valuable real property in the 
City of Washington, District of Columbia, in the said bill de¬ 
scribed, and. as has been determined by the opinion and decree 
of the Court of Appeals of the District of Columbia in the said 
cause, the petitioner is now entitled in remainder to a one-fourth 
( Vi) interest in the said real property, with the possibility of be¬ 
coming entitled to another one-fourth (%) interest therein upon 
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the death of the present life tenants thereof, namely, the petition¬ 
er's mother, Emma C. Knorr, and her aunts, Jennie M. Prall and 
Annie M. Prall, now Fahnestock, parties defendant to the said 
bill. 

4. Upon and after the filing of the said original bill and the 
formal answer of the petitioner thereto by her guardian ad litem, 
as aforesaid, and without the taking of any testimony in support 
thereof, and in the absence of any such testimony to inform the 
Court of the propriety of a sale of the said property, as prayed, ex¬ 
cept the very general testimony of one of the attorneys in the cause 
and by the purported consent of the parties to the said cause, there 
was passed therein on January 9, 1906, a decree directing the sale 
of the said property and appointing a trustee to make such sale, 
and providing for the receipt and application of the proceeds thereof 
in accordance with the prayers of the said bill and the provisions 
of the said Code of Law aforesaid. The said decree was never car¬ 
ried into effect, and no sale of the said property thereunder 
45 was ever made. 

5. Subsequently, on June 13, 1911, the plaintiff filed her 
amended bill of complaint (denominated “petition”), setting forth, 
among other things, another and different claim of interest in her 
in the said property, and praying that the said former decree of 
January 9, 1906, be vacated and that a sale of the said property 
be again decreed and made as aforesaid. The said amended bill 
was answered by the petitioner’s mother and aunts aforesaid, but 
the petitioner was not summoned or served with any process call¬ 
ing upon her to answer the same, and she at no time answered the 
same, either personally or by her guardian ad litem, as aforesaid, 
and, as appears, no testimony in support of the said amended bill 
was taken or presented to the Court, but, on November 13, 1911, 
the Court passed its other and further decree vacating its said for¬ 
mer decree of January 9, 1906, as prayed, and directing a sale of 
the said property by the National Savings and Trust Company as 
trustee. At the foot of the said decree of November 13, 1911. be¬ 
fore and at the time of the signing of the same by the Court, there 
was written and subscribed the following: 

“We hereby assent to the signing of the above decree. 

“McNEILL & McNEILL, 

For Compl't. 
“HAYDEN JOHNSON, 

“A. A. HOEHLING, Jr., 

“Solicitors for Defendant 


Thereafter, by the further decree of the Court of November 24, 
1911, it was duly adjudged that the assent to the signing of the 
said decree of November 13, 1911, had not in fact been given, and 
the entry of the same accordingly was stricken therefrom; and 
neither the said Johnson nor the said Hoehling was at any time a 
solicitor for the petitioner herein or for her said guardian ad 
litem. . 
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46 6. Upon appeal duly taken by the plaintiff from the said 
deeree of November 13, 1911, to the Court of Appeals of 

the District of Columbia, th.e latter Court, inadvertently stating that 
the said decree “was passed with the consent of the other parties 
in interest,” and reciting that the jurisdiction of this Court under 
the aforesaid Sections of the Code of Law aforesaid to pass the 
said decree was not disputed, modified the same in respect of de¬ 
termining the respective interests of the remaindermen in the said 
property after the extinction of the life estate aforesaid therein, 
and as so modified affirmed the said decree; and thereafter, on 
May 22, 1914, this Court, in conformity to the mandate of the said 
Court of Appeals, passed its further decree again vacating the said 
deeree of January 9, 1906, directing a sale of the said property 
by the said National Savings and Trust Company, trustee, and 
adjudging the interests of parties in the premises in conformity 
with the opinion of the said Court of Appeals as aforesaid. 

7. In the course of the said cause, such proceedings have been 
had and orders made as that, in lieu of the said National Savings 
and Trust Company, Robert H. McNeill. Hayden Johnson and 
Thomas \V. O’Brien, Esquires, have been appointed and constituted 
trustees to make sale of the said property as aforesaid, but to no 
one of the proceedings leading to the appointment of the said sub¬ 
stituted trustees, or any of them, was the petitioner summoned or 
cited to appear, and to none such did she appear, either personally 
or by her guardian ad litem as aforesaid; and since January 15, 
1916, petitioner has been, and now is, an adult above the age of 
twenty-one (21) years. 

47 8. The said McNeill, Johnson and O’Brien, assuming and 
purporting to be trustees for the purpose as aforesaid, have 

advertised the said property for sale at public auction on Wednesday, 
November 26, 1919, at the hour of four o’clock P. M., and unless 
otherwise directed or restrained by this Court will proceed to sell, and 
sell, the same accordingly. 

9. During the pendency of this cause, the interests of certain others 
of the parties thereto in the said property have been, and now are, 
encumbered to secure certain loans or advancements of money, and 
petitioner is informed and believes, and accordingly so avers, that the 
said trustees have been, and are, induced to offer the said property 
for sale at this time principally to satisfy the holders of the claims so 
as aforesaid secured upon the interests aforesaid, and that otherwise 
there is no pressing necessity for offering the said property for sale 
at this time; and by reason of such, the condition and situation of the 
certain property in respect of encumbrance as aforesaid, and the 
threatened prospect of a forced sale thereof to satisfy the holders of 
the said claims aforesaid, petitioner is advised and believes, and 
accordingly so avers, that if a sale of the said property be made at 
the time aforesaid it will be at a figure and for an amount far below 
its real value, and that accordingly petitioner will suffer and sustain 
great and irremediable loss and injury. 

10 . The said property has heretofore been on several occasions 
offered or advertised for sale in supposed conformity with the orders 
and directions of this Court herein in that behalf, but no sale thereof 
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has ever actually been made, and bv reason thereof and of the 

48 extent and character of the litigation in this cause involving 
the same, the said property has become greatly discredited as 

a subject of purchase, hether for investment of any other purpose, 
and its value is accordingly for the present greatly affected and de¬ 
preciated, and no sale thereof at its fair and reasonable value can now 
be made. And, moreover, not only has the title of the said property 
* and the possibility of a clear title thereto being given by any sale 
under any proceedings herein been greatly clouded, but also, as peti¬ 
tioner is advised and believes, and accordingly so avers, by reason of 
the premises hereinbefore set forth and appearing, by no sale of the 
said property at this time and under the conditions of the record 
herein can the interest of petitioner in the said property lawfully be 
sold by the said trustees, or conveyed by them to any one purchasing 
or undertaking to purchase the said property at the sale aforesaid. 

11 . 8inee the institution of this cause and the passing therein of 
the said decree of May 22, 1914, the plaintiff, Elizabeth C. Prall, has 
become and been duly adjudged a person of unsound mind, and, as 
such, has been committed to and now is confined in the United States 
Hospital for the Insane, known as Saint Elizabeth’s, in the District 
of Columbia; and Charles V. Imlay, Esquire, is the duly appointed 
and constituted committee of her estate. 

The premises considered, jx'titioner prays as follows: 

First, that the parties to this cause, other than petitioner, by due 
process in that behalf, be required to appear to and answer this peti¬ 
tion ; 

Secondly, that until the further order of the Court, the 

49 trustees aforesaid, namelv, Messrs. McNeill, Johnson and 
O’Brien, be directed to refrain from making sale of the prop¬ 
erty aforesaid, and to withdraw and withhold the same from sale; 

Thirdly, that each of the said decrees of January 9. 1906, Novem¬ 
ber 13, 1911, and May 22, 1914. aforesaid, and each and every order 
or proceeding in this cause depending upon the said decrees, or any 
of them, be vacated and adjudged to be for nothing held: and 

Fourthly, that petitioner may have such other and further relief 
in the^premises as the nature of the case mav require. 

GLADYS E. LAVAGNTNO, 

Petitioner, 

k Bv EMMA PRALL KNORR, 

Her A ttorney in Fact. 

HENRY E. DAVIS, 

ALVIN L. NEWMYER, 

Attorneys for Petitioner. 

District of Columbia, ss : 

Before me, a Notary Public, in and for the District aforesaid, per¬ 
sonally appeared Emma P. Knorr. who, being by me first duly 
sworn, deposes and says that she is the mother and duly constituted 
attorney in fact of Gladys E. Lavagnino, the petitioner named in the 
foregoing petition by her subscribed: that she knows the contents of 
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the said petition, and that the statements therein made are true, to 
the best of her knowledge, information and belief. , 

EMMA PRALL KNORR. 

Subscribed and sworn to before me this 22nd day of No- 

50 vember. 1919. 

BERTRAND EMERSON, Jr., 

[seal. ] Notary Public, D. C. 

Answer of Charles L. Imlay, Committee . 

Filed November 28, 1919. 

******* 

Charles Y. Imlay, committee of Elizal>eth C. Prall, the plaintiff in 
the above-entitled cause of action, for an answer to the substituted 
petition of Gladys E. Lavagnino (formerly Knorrl filed in this cause 
November 25, 1919, in lieu of her petition theretofore filed November 
8 , 1919, says: 

1 . That lie admits the allegations of paragraph one. 

2 . That he believes that at the time of the filing of the original 
bill of complaint in this cause, petitioner was an infant of the age 
of Nine (9) years, although she was made a party defendant and 
served with process: that thereafter Annie M. Prall, one of the parties 
defendant to the said bill, wa* duly appointed her guardian ad litem, 
and as such filed for and in behalf of the petitioner, the usual form 
of answer for an infant submitting the petitioner's interests in the 
premises to the protection of the Court: that this respondent knows of 
no further answer thereafter filed on behalf of the then infant, but is 
advised that the former answer aforesaid was sufficient properly to 
safeguard the interests of the said infant in the subsequent proceed¬ 
ings taken in said cause. 

51 3. That this respondent believes the allegations of para¬ 
graph three to be correct. 

4. That for an answer to paragraph four of said petition, this re¬ 
spondent is advised that's conclusions of law which he is not required 
to answer; that he admits that there was passed on January 9, 1906, 
a decree as therein set forth but that the same was never carried into 
effect, and that no sale of the said property thereunder was ever made. 

5. That he believes the allegations of paragraph five to be correct. 

6 . That he believes the allegations of paragraph six to be correct. 

7. That he believes the allegations of paragraph seven to be cor¬ 
rect. 

8 . That he believes that the allegations of paragraph eight are cor¬ 
rect. 

9. That in answer to paragraph nine, this respondent says that he 
is informed that there are certain incumbrances existing upon the 
interests of some of the parties in this cause, the exact details of 
which are to this respondent unknown; that he denies, so far as he 
has knowledge, that the trustees are proceeding to advertise the prop- 
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erty described in the original bill of complaint, and in the decree of 
November 13, 1911, for sale at this time principally to satisfy the 
holders of said claims and otherwise there is no pressing necessity 
for offering said property for sale at this time, but this respondent 
says that he is informed and believes, and therefore avers that said 
trustees or their predecessors have heretofore failed to carry out said 
decree of sale primarily because of the existence of a certain 

52 action of ejectment entitled Elizabeth C. Prall, plaintiff, vs. 
Emma C. Knorr, et als., defendants, Law No. 54,889; that 

shortly after the appointment of this respondent, as committee of the 
plaintiff herein June 21, 1919, this respondent filed July 29, 1919, a 
petition In re: Elizabeth C. Prall, Lunatic, Lunacy No. 7761, request¬ 
ing leave for the reasons set forth in said petition to dismiss said 
ejectment suit, which permission was granted by an order of said 
lunacy cause of the same date, and that this respondent thereupon 
immediately procured a dismissal of said ejectment suit; that there¬ 
after this respondent as committee of plaintiff believing that it was 
to the best interests of plaintiff that her share of the property involved 
in this suit should be reduced to cash and applied to alleviate her con¬ 
dition as a patient in the Government Hospital for the Insane has 
upon numerous occasions indicated to the trustees his belief that a 
sale of said property should be made; that respondent is advised that 
there is no danger in the proceeding by the trustees to sell the prop¬ 
erty at a sacrifice inasmuch as he is advised that the question of 
amount would be subject to the control of this Honorable Court; that 
in order to ascertain the true amount, the trustees have caused an 
appraisement of the property to be made by appraisers nominated in 
part by the trustees and in part by this respondent. 

10 . That respondent has no knowledge of former offers or adver¬ 
tisements for the sale of said property, but denies that any such offers 
have depreciated the value of the property; and respondent says in 
answer to the allegation that the title to the property is clouded, 
that the same is a conclusion of law which he is not required to 
answer. 

53 11. That respondent admits the allegations of paragraph 
eleven of said petition. 

12. That further answering said petition, respondent says: 

(1) That be is advised that said petition is defective inasmuch as 
'the same is not signed and verified by the petitioner. 

(2) That be is advised that said proceeding is not the proper 
remedy to obtain the reliaf prayed, but that if any remedy exists, the 
same exists by a bill of review. 

(3) That respondent is further advised that inasmuch as is shown 
by the petition, petitioner has waited at least Three (3) years after 
coming of age to attack the decrees in this cause; that she is barred 
by laches. 

1 13. That further answering said petition, this respondent says that 
the decree of November 10, 1905, which was the first decree for the 
sale of said property, and which was passed upon the submission of 
the rights of petitioner to the Court as in her petition fully set forth, 
was vacated by a subsequent decree of January 9, 1906, referred to in 
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said petition, which latter decree is in almost the identical form with 
the former decree; and that the final decree of November 13, 1911, 
contains a direction for sale in substantially the same form as in the 
two preceding decrees; and that respondent is advised that the sub¬ 
mission by the guardian ad litem of the rights of the infant to the 
Court was for all purposes; and that in passing the subsequent de¬ 
crees, no injury has been done to the rights of the former infant. 

14. That this respondent further says that he is informed 
54 that there exists upon the property an arrears of taxes for up¬ 
wards of Twenty (20) years, which exceed in amount the 
probable extent of the life interests of the life tenants to said property; 
and that respondent believes that it will be to the best interests of 
his ward, the plaintiff herein, that a sale of the property be made com- 
formably to the decree, her interest determined and applied to her 
maintenance. 

Wherefore, having fully answered, respondent prays that the peti¬ 
tion mav be dismissed with costs. 

CHARLES V. IMLAY, 
Committee of Elizabeth C. Prall, Lunatic. 

District of Columbia, 8 $: 

I, Charles Y. Imlay, committee, on oath depose and say that I 
have read the foregoing answer by me subscribed and know the con¬ 
tents thereof, and that I verilv believe the facts therein contained to 

/ V 

Kp tnip 

CHARLES V. IMLAY. 

Subscribed and sworn to before me this 28th dav of November, 
A D 1919 

[seal.] OLIVE E. FITZ GERALD, 

Notary Public, D. C. 


55 Joint & Several Anmer of A nnie M. Prall Fahnestock et al. 

Filed November 28, 1919. 

******* 

To the Honorable Justice holding said Court: 

The joint and several answer of the undersigned, Annie M. Prall 
Fahnestock, Emma Prall Knorr and Jennie M. Prall to the substi¬ 
tuted petition filed herein of Gladys E. Lavagnino respectfully 
shows: 

1. They admit the allegations in said substituted petition and join 
in the prayers thereof to vacate all of the decrees heretofore entered 
in this cause. 

2. Further answering specifically the allegations contained in said 
substituted petition, they aver that Annie M. Prall Fahnestock was 
appointed guardian ad litem for petitioner through the attorneys 
(Cole & Donaldson) and as such filed in behalf of petitioner the usual 
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formal answer for an infant, submitting the petitioner’s interest in 
the premises to the protection of the Court, but avers that these papers 
were signed without any exact knowledge on her part or instruc¬ 
tion from her attorney as to their contents or real significance, and 
she admits that she never at any time or in any way properly repre¬ 
sented the petitioner as guardian ad litem through ignorance of the 
duties incurred by her position as such, and of the right of the peti¬ 
tioner, and never at any other of said proceedings engaged counsel to 
represent her. 

Annie M. Prall Fahnestock and Emma Prall Knorr, defendants 
state that after the filing of said original bill of March 31, 

56 1904 they engaged attorneys (Cole & Donaldson) and that in 
their instructions to said counsel they particularly specified 

that they would not give their consent to a "decree of sale, but not¬ 
withstanding these instructions the decree of January 9, 1906 was 
agreed to by their attorneys without their (the said Annie M. Prall 
Fahnestock and Emma Prall Knorr’s) knowledge or consent. 
Annie M. Prall (Fahnestock) therefore avers that she did not assent 
to said decree either for herself or for petitioner as guardian ad litem. 

Defendants, Jennie M. Prall, Annie M. Prall (Fahnestock) and 
Emma Prall Knorr, admit petitioner’s complaint that she was not 
served or summoned with any process in amended bill of plaintiff of 
June 13, 1911 and that at no time answered the same either per¬ 
sonally or by guardian ad litem as aforesaid. And these defendants 
aforesaid further declare that said decree was assented to and signed 
by their counsel without their knowledge dr consent and in direct 
opposition to the instructions to counsel of Emma Prall Knorr de¬ 
fendant for herself and for the defendant Annie Prall (Fahnestock) 
then residing in New York. Defendants further acknowledge that 
the assent of plaintiff, Elizabeth C. Prall to said decree had not in 
fact been given and at her personal prayer to the Court her consent 
to said bill was accordingly stricken therefrom, and her counsel dis¬ 
missed by her for thus acting against her express instructions. Mrs. 
Prall’s last Court act in regard to decree before being adjudged non 
compos. 

The aforesaid defendants admit and acknowledge that neither the 
said Johnson nor the said Hoehling was at that time a solicitor for 
the petitioner herein or for her said guardian ad litem. 

57 The defendants, Jennie M. Prall, Annie M. Prall Fahne¬ 
stock and Emma Prall Knorr acknowledge contents of para¬ 
graph 6 and also aver that neither of them, the aforesaid defendants, 
or the plaintiff Elizabeth C. Prall, or the petitioner as aforesaid gave 
their consent to the affirmation to the modifying decree of the Court 
of Appeals as affirmed by that Court on May 22, 1914. 

In the proceedings whereby in lieu of the said National Savings 
and Trust Co., the present Trustees, Robert H. McNeill, and Hayden 
Johnson were appointed by the Court, defendants acknowledge that 
petitioner was not summoned or cited to appear or did appear either 
personally or by guardian ad litem as aforesaid. Defendants also 
state that in said proceedings none of them were cited or summoned 
to appear nor did they appear either in person or through attorney 

5—3420 
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(with the possible exception of Emma Prall Knorr) nor was plain¬ 
tiff, Elizabeth Prall summoned to appear either in person or through 
attorney, nor were the defendants or any party in this cause ever 
given knowledge of the aforesaid proceedings either before or after 
their confirmation, only learning of these proceedings through hav¬ 
ing their attention called to the record of the newspapers. 

Defendants acknowledge that they understand that the interests 
claimed by the plaintiff. Elizabeth C. Prall have been, and now are 
encumbered to secure certain loans and advancements of money, but 
deny that there is any lien on the interests of defendants or the pe¬ 
titioner—and these defendants arc informed and believe and accord¬ 
ingly aver that the said trustees have been and are induced to offer 
the said property for sale at this time principally to satisfy 

58 the holders of the claims as aforesaid, and that there is no 
pressing necessity for offering the said property for sale at 

this time. Thev further aver that a forced sale thereof to satisfy 
the holders of the said claims aforesaid will be at a figure and for an 
amount far below its real value and accordingly they, the defendants 
will suffer and sustain great and irremediable loss and furthermore 
they, the defendants have been advised and believe and accordingly 
so aver that the said property will have so increased in value within 
the next five or more years because of its situation and the advance of 
business in that immediate vicinity that their, the defendants' inter¬ 
ests, and the interests of the petitioner and the interests claimed by 
the plaintiff, Elizabeth C. Prall will have greatly increased in value. 

Defendants further are advised, believe and aver that the interest 
claimed by the plaintiff. Elizabeth C. Prall, non compos mentis, 
would be, by aforesaid forced sale, greatly depreciated and she would 
suffer great and irremediable loss and injury should she at any fu¬ 
ture time regain her full reason and be discharged from the United 
States Hospital for the insane; also they the defendants aver that 
in her present mental state and conditions of living, she the afore¬ 
said Elizabeth 0. Prall could in no way be able to have the full en¬ 
joyment of any proceeds of the contemplated sale or in any way 
benefit therefrom. 

Further answering said petition these defendants say that they are 
informed and believe and therefore aver that the marriage of the said 
Elizabeth Prall has never been proved in this proceeding, and 

59 that proof thereof is essential to establish her alleged interest. 

These defendants also refer to and incorporate as a part of 
their answer herein all of the allegations and exhibits contained in 
their petition heretofore filed for the removal of the trustees and 
restoration of the National Savings & Trust Companv. 

JENNIE M. PRALL. 

ANNIE M. PRALL FAHNESTOCK. 
EMMA PRALL KNORR. 

District of Columbia, ss : 

We do solemnly swear that we have read the foregoing answer by 
us subscribed and know the contents thereof; that those things set 
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forth on personal knowledge are true and those set forth on infor¬ 
mation and belief we believe to be true. 

JENNIE M. PRALL. 

ANNIE M. PRALL FAHNESTOCK. 
EMMA PRALL KNORR. 

Subscribed and sworn to before me November 28th, 1919. 

ROBERT N. PATTERSON, 

[seal.] Notary Public, D. C. 

Commissioned till Jan. 15-1920. 

60 Answer of Hayden Johnson et al., Trustees. 

Filed November 28, 1919. 

******* 

The above-named trustees, for answer to so much and such parts 
of the said petition as they are advised it is material or necessary for 
them to answer, answering, say: 

1 . They admit that the petitioner is a citizen of the United States 
and a resident of the District of Columbia. They deny that Section 
1285 of the Code of Laws of the District of Columbia has any appli¬ 
cation to the facts in this cause. They admit that the petitioner 
was a minor at the time of the filing of the original bill, and at the 
time of the entry of the final decree in this cause, but aver that a 
guardian ad litem was appointed for said petitioner, who is named 
party defendant in this cause, and that the said guardian ad litem 
filed an answer to the bill on behalf of said infant, submitting her 
rights to the protection of the Court, and the interests of the peti¬ 
tioner were duly considered and protected by this Honorable Court 
at all stages of the case. They admit that the petitioner is now of 
age. 

2 . They admit the averments of fact contained in paragraph 2. 

3. They admit that the petitioner is a remainderman in a deed 
executed bv William E.*Prall to Jennie M. Prall, et al.. bearing date 
the 17th dav of May, 1872 and duly recorded the 30th day of Oc¬ 
tober, 1873, among the Land Records of the District of Columbia, in 
Liber 731 at folio 344. et seq., which is the conveyance referred to in 

paragraph 3 of the petition. That the language of this deed 

61 was construed by this Honorable Court in its final decree in 
this cause, and which said decree was modified and affirmed 

on appeal by Elizabeth C. Prall, the complainant therein, to the 
Court of Appeals of the District of Columbia, and the said final de¬ 
cree has since been modified in conformity with the opinion of the 
Court of Appeals. That the opinion of the Court of Appeals is re¬ 
corded in the 39th Appeals, page 100. 

4. They admit that on the 13th day of November, 1911, this Hon¬ 
orable Court passed a decree vacating its former decree passed herein 
on the 9th day of January, 1906, and again decreeing the sale of the 
real estate involved in the suit, and appointing the National Savings 
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and Trust Company, of this city, trustee to sell. They deny that 
this decree was with consent of the parties to the original hill, except 
as such consent related to the form of the decree, after the Court 
had considered the pleadings and the evidence, and heard argument, 
and considered the interests of the minor defendant, and announced 
the character of decree it would pass; that the consent of the attor¬ 
neys for the plaintiff and for the defendants appears endorsed on 
said decree, but this endorsement was as to the form of the decree 
only, and, later, when the plaintiff announced her intention of ap¬ 
pealing from the decree to the Court of Appeals, the trial court 
caused the following endorsement to he appended to said decree: 
“Whereas, said decree was not entered by consent of the complain¬ 
ant. and whereas said endorsed consent was considered by the Court 
as to the form rather than to the merits, and vet may hereafter be 
mistaken, it is ordered that the words, ‘We assent to the signing of 
the above decree’ he and thev are herehv stricken from said 

62 page 75 of the Journal, and altogether held for naught.” 

5. They admit that the petitioner did not consent to said 
decree by her own* act or by any person authorized to aet for her, 
and further aver that no other party to the suit consented to said 
decree other than to the form of the decree. 

6 , 7, 8. They admit the qverments of paragraphs 6, 7, and 8. 

9. They have no accurate information as to the averments of fact 
contained in paragraph 9, respecting certain alleged encumbrances 
by way of lien to have been placed upon the interests of other parties 
to the controversv, but thev admit that should such liens have been 
created, they in no manner affected the interest of the petitioner in 
the property. 

10. They deny the averments of fact of paragroph 10, and aver 
that in the said decree of the 13th day of November, 1911, the Court 
made a special finding that a sale of the property would be to the 
interest of all parties concerned, and further aver that the interest 
of the petitioner in the said real estate has been definitely and con- 
clusivelv settled bv the aforesaid decree of the 13th dav of Xovem- 

t • %/ %' 

her, 1911. and that the decree has been modified and affirmed by the 
Court of Appeals on the aforesaid appeal by the complainant to that 
Court. 

And having fully answered the said petition, they pray that the 
same mav be hence dismissed. 

ROBERT II. McXEILL. 
HAYDEN JOHNSON. 
TIIOS. W. O’BRIEN. 

63 District of Columbia, 

We, Robert 11. McNeill. Hayden Johnson and Thomas W. 
O'Brien, on oath say that we have read the foregoing answer by us 
subscribed and know the contents thereof, and that we verily believe 
the facts therein contained to he true. 

ROBERT II. McNEILL. 
HAYDEN JOHNSON. 
THOS. W. O’BRIEN. 
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Subscribed and sworn to before me this 13 day of November, 1919. 

RUBY ELDRIDGE SHAW, 

[seal.] Notary Public, D. C. 


Decree Affirming Previous Decrees, etc. 

Filed December 12, 1919. 

******* 

This cause coming on for consideration upon the petition of the 
defendant, Gladys E. Lavagnino (formerly Knorr), filed herein on 
the 6th day of November 1919, and her substituted petition filed 
herein on the 25th day of November, 1919, and the answers thereto, 
and having been presented by counsel and considered by the Court, 
it is this 12th day of December A. D. 1919, 

Adjudged, ordered and decreed as follows: 

1. That the certain decrees heretofore made and passed 

64 herein on January 9, 1906, on November 13, 1911, and on 
May 22, 1914. and each and every order or proceeding herein 

depending upon the said decrees, or any of them, be, and the same 
hereby are, severally vacated and ad judged to. he for nothing held 
in so far only as the same decreed an immediate sale of the property 
described therein and in the bill of complaint in this cause; hut that 
in all other respects the said decrees and each of them, are hereby 
affirmed; but it is further 

Adjudged, ordered and decreed that said decrees are so modified 
without prejudice to any action heretofore taken by the trustees 
therein or the substituted trustees therein in and by virtue of the 
same. 

2. That this cause be, and it is hereby referred to Albert Harper, 
Esquire, Examiner in Chancery, for the taking of testimony to be 
presented by the parties hereto, or any of them, upon the questions 
of the necessity, propriety and advisability of selling at this time the 
certain real estate and premises in the original and amended bills and 
in the proceedings herein mentioned and described, as in and by 
the said original and amended bills prayed; 

Provided, however, that the testimony of the plaintiff shall he con¬ 
cluded on or before the expiration of 30 days from the date hereof, 
and on behalf of the defendants on or before the expiration of 45 
days after the conclusion of testimony in behalf of the plaintiff, and 
the said Examiner in Chancery shall report the testimony so taken 
on or before the expiration of 15 days after the conclusion thereof. 

3. That this cause be, and the same hereby is, retained 

65 for further action by the Court upon and after consideration 
of the testimony so as aforesaid hereby directed to be taken. 

WALTER I. McCOY, 

Chief Justice. 
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Decision Authorizing Order for Sale. 

Filed April 3, 1920. 

******* 

The plaintiff is entitled to have a sale of the property at this time. 

Settle order on two days’ notice. 

Bv the Court: 

WALTER I. McCOY, 

Chief Justice. 

Decree for Sale. 

Filed April 12, 1920. 

******* 

This cause coming on for consideration upon the petition of the 
defendant, Gladys E. Lavagnino (formerly Knorr), filed herein on 
the 6th day of November, A. D., 1919, and her substituted petition 
filed herein on the 25th day of November. A. IX, 1919. the answers 
thereto, and the testimony adduced by plaintiff and defendant under 
the Order of Reference passed herein on the 12th day of 

66 December. A. IX, 1919, and after argument by counsel for the 
respective parties in open Court, it is hereupon by the Court 

this 12th day of April, A. D.. 1920, 

Adjudged, ordered and decreed as follows: 

1 . That whereas it appears by the evidence and by the records of 
this Court in re: Elizabeth C. Frail, Lunatic, Lunacy No. 7761, that 
the plaintiff was on, to wit, the 20th day of June, A. IX, 1919, ad¬ 
judged to be of unsound mind, and that Charles V. Imlay was duly 
appointed Committee for said plaintiff on. to wit. June 21, 1919, and 
thereafter qualified by giving bond in the penal sum prescribed by 
the Court, said Charles V. Imlay is hereby substituted plaintiff for 
and on behalf of said Elizabeth C. Frail as of said June 21, 1919, now 
for then; 

2. That the certain Decrees heretofore made and passed herein on 
January 9, 1906. and on November 13, 1911, as modified by the 
modified decree passed herein on the 22nd day of May, A. D., 1914. 
be and the same are hereby in every respect affirmed; and each and 
every order or proceeding herein depending upon said decrees or any 
of them, be and the same are severally affirmed in all respects; and 
it is herebv held that anv action heretofore taken bv the trustees in 
said decrees mentioned or the substituted trustees therein and by 
virtue of the same are not prejudiced by any proceedings heretofore 
had in this cause; that said petition of said Gladys E. Lavagnino 
and said substituted petition aforesaid are hereby severally dis¬ 
missed : 

3. That the substituted trustees herein, Robert H. McNei 11, Hay¬ 

den Johnson and Thomas W. O'Brien, are hereby directed to 

67 proceed at this time to procure a sale of the real estate de¬ 
scribed in the original bill of complaint and in said modified 
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decree of the ‘22nd day of May, A. D., 1914, in compliance with the 
terms of said modified decree; 

4. That the costs of this proceeding from the filing of said petition 
of November 6, 1919, to the entry of this decree be taxed against the 
defendants herein together with the costs of the services of witnesses 
called for and on behalf of the plaintiff at the taking of the testimony 
under said order of reference of December 12, 1919, the determina¬ 
tion of said costs and said witness fees to he reserved under the fifth 
paragraph of said modified decree of May 22, 1914, for the further 
consideration and determination of the same by the Court, for a refer¬ 
ence to the Auditor or otherwise as to the Court may seem meet and 
proper. 

WALTER I. McCOY, 

Justice. 

And from the foregoing order and decree the defendants Jennie M. 
Frail, Annie Prall Fahnestock (formerly Annie M. Prall), Emma 
Prall Knorr (formerly Emma C. Prall) and the petitioner Gladys E. 
Lavagnino jointly and severally appeal to the Court of Appeals of the 
District of Columbia, and the penalty of the bond on such appeal is 
hereby fixed at Ten Thousand ($10,000) Dollars, if to operate as a 
supersedeas, and at One Hundred ($100.00) Dollars, if for costs 
only, with leave to deposit in lieu of the latter the sum of Fifty 
($50.00) Dollars in the registrv of the Court. 

WALTER 1. McCOY, 

Chief Justice. 

68 Memoranda. 

May 4, 1920.—Appeal bond filed. 

May 7, 1920.—Appeal bond approved. 

Assignments of Error. 

Filed June 10, 1920. 

* * * * * * * 

Come now the defendants, appellants from the order and decree 
of April 12, 1920, in the above-entitled cause, and make this their 
assignment of errors as follows: 

The Court erred as follows: 

1 . In passing the decree in the said cause of January 9, 1906. 

2. In passing the decree therein of November 13, 1911. 

3 . In passing the modified decree therein of May 22, 1914. 

4. In passing the decree therein of June 23, 1919. 

5. In passing the decree therein of April 12, 1920. 

6 . In passing therein any decree for the sale of the land and prem¬ 
ises in the said decrees and the proceedings herein described and 
involved. 

HENRY E. DAVIS, 

ALVIN L. NEYMYER, 
Attorneys for Defendants, Appellants. 
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Designation for Record on Appeal. 
Filed June 10, 1920. 


Come now the defendants, appellants from the order and decree 
of April 12. 1920. in the above-entitled cause, and designate the 
following to constitute the transcript of the record on their appeal 
therein. 

1 . Original bill filed March 31. 1904. 

2. Subpoena to defendants, Emma C. Knorr and Gladys E. 
Knorr. issued December 5, 1904. 

3. Answer of defendant Gladys E. Knorr, by guardian ad litem, 
to the original bill, tiled December 6. 1904. 

4. Decree of January 9, 1900. appointing trustees to sell, etc. 

5. Amended bill or petition filed June 13, 1911. 

6. Notice of hearing on same of October 12, 1911. 

7. Order and decree of November 13, 1911, setting aside decree 
of January 9, 1900, etc. 

8. Order of November 24, 1911, striking out certain words from 
the order and decree of November 13, 1911, etc. 

9. Mandate of Court of Appeals of the District of Columbia filed 
October 17, 1912. 

10. Modified decree of May 22, 1914, upon the said mandate. 

11. Order and decree of March 31, 1919, substituting trustee, 
etc. 

12. Petition of Gladys Lavagnino (formerly Knorr) of Novem¬ 
ber 6, 1919. to vacate order of sale. 

13. Answer of Charles V. Imlay, committee, to said pe- 
70 tition, filed November 20. 1919. 

14. Substituted petition of Gladys Lavagnino filed No¬ 
vember 25, 1919. 

15. Answer of Charles V. Inday, committee, to said petition, filed 
November 28, 1919. 

16. Answer of defendants. Jennie M. Frail, Annie M. Fahne¬ 
stock (formerly Frail) and Emma C. Knorr to said petition, filed 
November 28, 1919. 

17. Answer of trustees to said petition, filed November 28, 1919. 

18. Decision of McCoy, Chief Justice, filed April 3, 1920. 

19. Decree for sale of April 12, 1920. and appeal therefrom. 

20. Memorandum of. bond on appeal filed Mav 4, and approved 
May 7, 1920. 

21. Assignments of error. 

22. This designation. 

HENRY E. DAVIS, 

ALVIN L. NEWMYER, 
Attorneys for Defendants, Appellants. 

June 10, 1920. 
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Additional Designation of Record for Appellee. 


Filed June 15, 1920. 


Fumes now the plaintiff, Elizabeth C. Frail, by Charles V. Inilay, 
her Coniinittee. appellee, and designates in addition to those 
71 matters designated in the Designation for Record on Appeal 
of appellants, to constitute the transcript of the record on 
the appeal herein, the following: 

1 . The Order of December 0, 1904, appointing the guardian ad 
litem for Gladvs K. Knorr. 

2 . The Decree of December 12, 1919, affirming previous decrees, 
hut modifying the same as to the matter of immediate sale, and 
referring the cause to Albert Harper, the Examiner. 

8 . This Designation. CHARLES V. IMLAY, 

t'om mittee for Plaintiff. 

OFEITT & IMLAY, 

A'toi nei/# for ( om mittee. 

Memorandum). 

June IS, 1920.—Time to file transcript of record extended until 
and including July 15, 1920. 


72 Supreme Court of the District of Columbia. 

Exited States ok America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered 
from 1 to 71, both inclusive, to he a true and correct transcript of 
the record, according to directions of counsel herein filed, copies 
of which are made part of this transcript, wherein Elizabeth C. Frail 
is Complainant and Jennie M. ITall et als. are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 24th day of June, 1920. 

| Seal Supreme Court of the District of Columbia. | 

MORGAN H. BEACII, Clerk. 

E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
8420. Jennie M. Frail, et al., appellants, vs. Charles V. Imlay, 
committee, etc., et al. Court of Appeals, District of Columbia. 
Filed Jill. 0. 1920. Henry W. Hodges, clerk. 


(1972) 



Henry E. Davis, 

Alvin L. Newmyeb, 

Attorneys for Appellants . 
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(Eowtt of Appeals of the district of Columbia 

October Term, 1920. 


No. 3420. 


Jennie M. Prall, et al., 

Appellants. 

vs. 

Charles V. Imlay, Committee, 
etc., et al. 


Appeal from the Su¬ 
preme Court of the 
District of Colum¬ 
bia. 


BRIEF FOR THE APPELLANTS. 


I. 

Statement of the Case. 

This is an appeal from the Supreme Court of the 
District of Columbia. 

The original bill was filed March 31, 1904, by Eliza¬ 
beth C. Prall, as complainant, against Jennie M. Prall, 
Annie M. Prall, Emma C. Knorr, Augustus Ernest 
Knorr, Gladys Ernestine Knorr, William E. Prall, Sr., 
Julia L. Prall and Adolph A. Hoehling, Jr., defendants. 

The object of the hill was to procure partition by 
sale of the premises therein mentioned, being for con¬ 
venience briefly described as premises numbered 918 
and 920 Sixteenth Street, Northwest, in the City of 
Washington (R., 2, ff. 2-3). 


The bill sets forth that defendant, William E. 
ITall, Sr., on May 17, 1872, as party of the first part 
in a deed of that date, conveyed the premises men¬ 
tioned to his children Jennie M., Annie M., Emma C. 
and William E. Prall, Jr., as parties of the second 
part “for and during their natural life as tenants in 
common, with remainders to the children of said par¬ 
ties of the second part, their heirs and assigns as 
tenants in common in fee simple” (R., 3, If. 3-4). 

Other material allegations of the bill of present 
interest are that since the execution of the deed afore¬ 
said, Emma ('. Prall intermarried with the defendant 
Augustus Ernest Knorr, and had as issue of the mar¬ 
riage the defendant Gladys Ernestine Knorr, born 
January 15, 1895, and at the time of the filing of the 
bill an infant nine years of age; that subsequent to 
the execution of the said deed William E. Prall, Jr., 
intermarried with complainant, and a child of the mar¬ 
riage 1 was born December 8, 1889, and died February 
27, 1903, in the fourteenth year of his age, unmarried, 
intestate, and leaving as his only heir at law his father, 
William E. Prall, Jr.; that the father died March 28, 
1903, leaving a will dated March 3, 1903, by which he 
devised and bequeathed all of his property to com¬ 
plainant. which will had been duly admitted to probate 
and record (R., 3-4); and that complainant desires 
partition of the premises described,, but being in-, 
formed that they are not susceptible of partition in 
kind without loss or injury to the parties interested, 
it will be necessary to sell the same and to make such 
disposition of the proceeds as the law provides (R., 5, 
ff. 7-8). 

The infant defendant, Gladys E. Knorr, was duly 
served with process and defendant Annie M. Prall ap- 
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pointed her guardian ad litem, and the latter, as guar¬ 
dian ad litem, tiled the usual formal answer (R., 7-8). 


On November 10, 1905, a decree was passed in the 
cause, and afterwards, on December 4, 1905, set aside, 
whereupon, on January 9, 1906, another decree was 
passed reciting, among other things, that all the par¬ 
ties in being interested in the said matter were parties 
to the proceeding, and that a sale of the premises 
would be to the interest of all parties concerned, and 
decreeing such sale accordingly by three trustees ap¬ 
pointed by the decree, with provision that the proceeds 
to arise from the sale be reinvested under the authority 
of the Court, so as to inure in like manner as provided 
by the deed from William E. Prall, Sr., 4 4 to the use 
of the same parties who would be entitled to the land 
sold” (R., 9-10). 


Under this decree no sale was made, and subse¬ 
quently, on June 13, 1911, the complainant filed an 
amended bill, called petition, setting forth in part the 
. allegations of her original bill; the decree of January 
9, 1906, aforesaid; that upon the death of her son, 
her husband, William E. Prall, Jr., as his sole heir 
at law, “became the vested owner of one-lialf the prop¬ 
erty described herein, to-wit, the separate one-fourth 
fee simple remainder of his own separate undivided 
one-fourth life estate in his possession and also a fu¬ 
ture vested separate undivided one-half of each of the 
two respective and separate one-fourth fee simple re¬ 
mainders of the life estates of Jennie M. Prall and 
Annie M. Prall (since Fahnestock), the said separate 
remainders were respectively vested in [complainant’s 
son] as tenant in common in fee simple with Gladys 
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E. Knorr, the infant defendant herein, who is the 
vested owner of one-half” of the said property; that 
upon her husband’s death “his full undivided separate 
one-fourth particular life estate as tenant in common 
terminated, and by his last will and testament vested 
in the possession of [complainant] forever excluding 
any after born children of the said life tenants herein 
from sharing in this determined one-fourth estate in 
fee simple of the property herein;” that complainant 
“is also the vested owner of the aforesaid future one- 
half of each of the two respective and separate one- 
fourth fee simple remainders of the life estates of the 
defendants Jennie M. Prall and Annie M. Fahnestock 
being tenant in common in fee simple with Gladys 
Knorr in the property described herein;” and that 
“said Gladvs E. Knorr is also the vested owner of the 
separate one-fourth fee simple remainder of her 
mother’s life estate” (R., 10-13). 

The amended bill or petition prays that the decree 
of January 9, 1906, “be set aside and a new substitute 
and proper judicial partition decree by sale be passed 
declaring and fixing the rights, titles and interests, 
present and future, of [complainant] and the defend¬ 
ants herein according to the provisions by the fixed 
terms of the aforesaid deed herein;” that new trustees 
be appointed to sell the property at public auction and 
the proceeds arising therefrom be deposited in the 
Registry of the Court; that complainant lie given im¬ 
mediately her full one-fourth portion from the sale of 
the property herein; and that the Court, under the au- 
thoritv of Section 100 of the Code, direct the invest- 
ment of the remaining tliree-fourths of the proceeds 
of sale so as to inure in like manner as provided by 
the deed aforesaid to the use of the same parties who 
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would be entitled to the land so sold, “and thereby 
protect the aforesaid respective future vested remaind¬ 
ers subject to future contingencies” (R., 14, ff. 23-4). 

The amended bill or petition prayed instead of pro¬ 
cess, that a rule issue upon the several defendants and 
the then existing trustees to show cause why the 
prayers of the petition should not be granted, “pro¬ 
vided a copy of such rule be duly served on them as 
required by the rules of Court” (R., 15, f. 24). 

No process of any kind, rule or other, upon this 
amended petition was served upon the infant defend¬ 
ant, Gladys E. Knorr, but thereafter, on November 13, 
1911, a decree was passed, which, after reciting that 
the “cause coming on to be heard upon the petition of 
complainant filed herein to vacate the certain decree 
entered herein January 9, 1906; and it appearing to 
the Court that the certain lands and premises em¬ 
braced in this suit cannot be divided in kind without 
loss to the parties interested, and that a sale thereof 
will be to the interest of all parties concerned,” set 
aside the decree of January 9, 1906, directed the prop¬ 
erty to be sold by the National Savings and Trust 
Company, as trustee, and adjudged respecting the in¬ 
terests of the several parties as follows: 

“That the complainant is hereby adjudged to 
be the owner in fee simple of an undivided one- 
fourth (%) interest in the real estate above de¬ 
scribed and therefore entitled to receive a full 
one-fourth (%) of such net proceeds, less so much 
thereof as may be necessary to discharge existing 
liens thereupon; the remaining three-fourths (%) 
thereof shall be retained by said Trustees for re¬ 
investment; under the provisions of Section 100 
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of the Code of Laws of this District, subject to 
the further order of the Court’’ (R., 15-16). 

At the foot of this decree was appended a form of 
consent by counsel, which, however, by a supplement 
order or decree of November 24, 1911, was stricken 
out, “ and altogether held for naught” (R., 16-17). 

From this decree complainant appealed, and the 
cause was heard by this Court on May 6, 1912, and 
decided May 30, 1912 (Prall v. Prall , *39 App. I). C. 
100 ). 

In its opinion, the Court, after reciting the pro¬ 
visions of the deed aforesaid and the proceedings in 
part, and that nothing resulted from the decree of 
January 9, 1906, stated as follows: 

4 ‘Thereupon the appellant herein filed a peti¬ 
tion asking that the decree be vacated, and that 
the deed to which reference has been made be con¬ 
strued, and the rights of the parties in interest 
determined. The present decree resulted. This 
decree teas passed with the consent of the other 
parties in interest” (p. 102). 

And construing the deed, the Court declared as fol¬ 
lows : 


“Thus, appellant’s deceased child, as the sole 
representative of her husband, was entitled to at 
least one-fourth of the remainder and the child 
Gladys to another one-fourth as the representative 
of her mother. Unless other children are born to 
the three living life tenants, these two children, 
or their heirs, will be entitled to the other half of 
the estate. Upon the death of a life tenant with- 
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out issue, another division of the estate can be 
made. 

“The decree as modified by this opinion is af¬ 
firmed” (p. 104-5). 


The decree of this Court upon its decision as afore¬ 
said, as appearing from its mandate filed in the Court 
below October 17, 1912 (R., 17), concludes as follows: 


“It is now here ordered, adjudged and decreed 
by this Court that the decree of the said Supreme 
Court in this cause be, and the same is hereby, 
modified so as to conform to the opinion of this 
Court, and as so modified, affirmed with costs, to 
be paid by the trustee as an expense of tin* es¬ 
tate” (R., 19). 


Thereafter, on May 22, 1914, the Court below passed 
its further decree in intended conformity with the 
opinion and mandate of this Court, further directing 
a sale of tin* promises and adjudging complainant’s 
interest in the proceeds (R., 20-1). 

And on March 31, 1919, the Court below relieved 

I 

and discharged tin* National Savings and Trust Com¬ 
pany as trustee, and appointed other trustees in its 
place and stead (R., 21-2). 


There still having been no sale of the premises, on 
November fi, 1919, the former infant defendant, Gladys 
Ernestine Knorr, now by marriage Gladys E. Knorr 
Lavagnino, filed her “petition to establish interest and 
vacate order of sale” (R., 22); and subsequently, on 
November 25, 1919, filed her substituted petition 
(R., 2(>), the substantial allegations and averments of 
which petitions (hereinafter treated as one) are as 
follows: 
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On March 31, 1904, the date of tiling of the original 
bill, petitioner was an infant nine years of age, was 
made party defendant and duly served with process; 
Annie M. Prall, one of the parties defendant to the 
bill, was duly appointed petitioner’s guardian ad litem , 
and as such filed for her the usual formal answer, 
besides which formal answer no other answer of anv 
kind for petitioner has since been made in the cause, 
or to or respecting any other or subsequent proceed¬ 
ing or stej) therein; and since the institution of the 
cause, until now, petitioner has been without represen¬ 
tation by counsel either in her own behalf or in behalf 
of her guardian ad litem as such. 

Petitioner is now entitled in remainder to a one- 
fourth interest in the property in controversy, with 
the possibility of becoming entitled to another fourth 
interest therein. 


After the filing of the original bill and petitioner’s 

formal answer thereto by her guardian ad litem, and 

without the taking of any testimony in support of the 

bill, and in tin* absence of anv such testimonv to inform 

• * 

the Court of the propriety of a sale of tin* property 
as prayed, except tin* very general testimony of one 
of the attorneys in the cause, and by the purported 
consent of the parties to the cause, the decree of Janu-, 
ary 9, 1906, was passed, which decree, however, was 


never carried into effect, and no sale of the property 


thereunder was ever made. 


Subsequently, on June 13, 1911, complainant filed an 
amended bill of complaint, denominated “petition,” 
setting forth, among other things, a new and different 
claim of interest in the property, praying vacation of 
the decree of January 9, 1906, and that a sale of the 
property be again decreed. Petitioner was not sum- 
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moned nor served with any process calling upon her to 
answer the amended bill of complaint, and she at no 
time answered the same, either personally or by her 
guardian ad litem , and no testimony in support of the 
amended bill was taken or presented to the Court, but, 
on November 13, 1911, the Court passed its other and 
further decree vacating the decree of January 9, 1906, 
as prayed, and directing a sale of the property by the 
National Savings and Trust Company as trustee. A 
purported assent at the foot of the decree of Novem¬ 
ber 13, 1911, not, however, signed by any one represent¬ 
ing or purporting to represent petitioner or her guar¬ 
dian ad litem as counsel, was afterwards stricken out, 
and complainant appealed from the decree to this 
Court, which, as aforesaid, modified and affirmed the 
same. 


Thereafter, on May 22, 1914, in conformity with the 
mandate of this Court, a further decree was passed 
by the Court below, as hereinbefore appearing; and 
in the course of the cause such proceedings have been 
had as that, in lieu of the National Savings and Trust 
Company, the appellees McNeill, Johnson and O’Brien 
have been appoined and constituted trustees to make 
sale of the property; but to none of the proceedings 
leading to the appointment of the said substituted trus¬ 
tees, or any of them, was petitioner summoned or cited 
to appear, and to none such did she appear, either 
personally or by guardian ad litem. 

Since January 15, 1916, petitioner has been an adult 
above the age of twenty-one years, and since the pass¬ 
ing of the decree of May 22, 1914, complainant Eliza¬ 
beth C. Frail has been adjudged a person of unsound 
mind and appellee Imlay is the duly appointed and 
constituted committee of her estate. 
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For reasons assigned, no sale of the property at this 
time at its fair and reasonable value can be made. 

And the premises considered, petitioner prays that 
the substituted trustees be directed to refrain from 
making sale of the property, that each of the decrees 
of January 9, 1900, November 13, 1911, and May 22, 
1914, and each and every order or proceeding in the 
cause depending upon the said decrees, or any of them, 
be vacated and for nothing held, and that petitioner 
may have general relief (R., 20-9). 


This petition was answered by appellee Imlay, com¬ 
mittee of the complainant (IF, 30), by the three life 
tenants of the property in question, namely, the mother 
and two aunts of the petitioner (IF, 31), and by the 
trustees (IF, 35). 

The answer of Imlav, referring to the formal answer 
of the petitioner by the guardian ad Won to the origi¬ 
nal bill, as “submitting the petitioner’s interest in 
the premises to the protection of the Court,” and ad¬ 
mitting that he knows of no further answer there¬ 
after tiled on petitioner’s behalf, contends that the one 
answer tiled was sufficient properly to safeguard the 
interests of petitioner in the subsequent proceedings 
(IF, 30, f. 50), that petitioner’s proceeding is not the 
proper remedy to obtain the relief prayed, but that if 

anv remedv exists the same is bv bill of review (IF, 31, 

• • • 

f. 53), that bv reason of having waited three vears 
after coming of age to attack the decrees in the cause 
petitioner was guilty of laches {Ibid.), and that the 
submission by the guardian ad litem of the rights of 
petitioner to the Court was for all purposes, and that 
in passing the subsequent decrees no injury has been 
done to such rights (IF, 32, f. 53). 
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The answer of the life tenants admits that subse¬ 
quently to the filing of the formal answer of petitioner 
as aforesaid there was no notice to such guardian 
respecting the future proceedings, and no appearance 
or answer by or for petitioner in any of the same (R., 
33-4, f. 57). 

And the answer of the trustees avers that petitioner’s 
guardian ad life hi filed the formal answer aforesaid 
for her, but admits the allegations of paragraph 2 of 
the petition, including the allegation that besides such 
formal answer no other answer of any kind for peti¬ 
tioner has since been made in the cause or to or re¬ 
specting any other or subsequent proceeding or step 
therein, and that since the institution of the cause until 
the filing of her petition, petitioner was without repre¬ 
sentation by counsel either in her own behalf or 
in behalf of her guardian ad I it am (R., 35, f. (JO). 


Upon consideration of the petition (original and 
substituted) and the answers thereto, the Court be¬ 
low, on December 12, 1919, decreed as follows: 

(1) That the decrees of January 9, 1906, November 13, 
1911, and May 22, 1914, and every order or proceeding 
depending thereupon be vacated in so far only as the 
same decree an immediate sale of the property in ques¬ 
tion, but that in all other respects “the said decrees 
and each of them ,, be affirmed, this without prejudice 
to any action taken by any of the trustees herein; 

(2) That the cause be referred to an examiner for the 
taking of testimony upon the question of selling the 
property at this time; and (3) That the cause be re¬ 
tained for further action after the consideration of 
such testimony (R., 37). 
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Thereafter, on April 12, 1920, the Court passed its 
further decree as follows: (1) That Imlay, committee 
of complainant, be substituted as such in her stead; 
(2) That the decrees of January 9,1906, and November 
13, 1911, as modified bv the decree of Mav 22, 1914, 
be in every respect affirmed, that each and every order 
or proceeding depending upon the said decrees, and 
each of them, Ik* severally affirmed in all respects, and 
that the petition and substituted petition aforesaid 
be severally dismissed; (3) That tin* trustees proceed 
to sell the property in question in compliance with the 
terms of the decree of 3dav 22, 1914; and (4) That the 
costs from the filing of tin* petition of November 6, 
1919, be taxed against the defendants herein (R., 38-9). 


From this last mentioned decree, the life tenants and 
tin* petitioner, Mrs. Lavagnino, jointly and severally 
appealed, and perfected their appeal by giving the re¬ 
quired bond (R., 39). 


II. 

Assignments of Error. 

The Court below erred as follows: 

1. In passing the decree in the said cause of Janu¬ 
ary 9, 1906. 

2. In passing the decree therein of November 13, 
1911. 

3. In passing the modified decree therein of May 22, 
1914. 

4. In passing the decree therein of June 23, 1919. 
3. In passing the decree therein of April 12, 1920. 
6. In passing therein any decree for the sale of the 
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land and premises in the said decrees and the proceed¬ 
ings herein described and involved. 

III. 

Argument. 

The matters presented by the assignments of error 
and now relied upon will be considered under the fol¬ 
lowing heads: 

1. The decree of January 9, 1906, having been 
several times vacated, is to be held for naught and as 
though the same had not been passed. 

2. The cause is to be considered as having been 
instituted by the amended bill of complaint of June 13, 
1911. 

3. The decree of November 13, 1911, was improvi¬ 
dent ly passed, for that the same was passed without 
process upon the said amended bill to appellants, or 

anv of them. 

* 

4. The appellant, former infant defendant, has not 
had her day in Court respecting the material and essen¬ 
tial questions, first, What is the interest of complain¬ 
ant in the property in question? and, second, Whether 
a sale of the said property would be to the interest of 
all parties concerned within the meaning and contem¬ 
plation of Section 100 of the Code of Law for the Dis¬ 
trict of Columbia. 

1. The decree of January 9, 1906, is to be held for 
naught and as though the same had not been passed. 

As this decree has, in the course of the cause, been 
several times specifically vacated, and the original bill 
upon which it was based abandoned, it requires no 
argument to sustain this proposition; and reference 
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to tlu* decree is of importance only because of the 
character of the original bill upon which it was passed. 

As appears from the recitals of that bill (R., 1-7), 
it nowhere undertakes to define the interests of the 


several parties under the deed of William E. Prall, Sr., 
ol May 1/. 1872. Respecting these interests, the only 
allegations of the bill are that the deed was made, and 
that complainant has succeeded to the rights there¬ 
under of her son, whose father, William E. Prall, Jr., 
was one of the grantees in the deed: nowhere does the 
bill state or profess to state what interest in the prop¬ 
erty complainant claimed at the time the bill was filed, 
nor is tlion* anything in the bill undertaking to define 
the interests of the other grantees in the deed. 

It appears accordingly that by the original bill none 
of tin* parties was informed, either what interest com¬ 
plainant considered them to have in the premises, or 
what interest she herself claimed therein; wherefore, 
there was and is in that bill nothing in respect of the 
respective interests of the parties concerning which any 
one of them was called upon to answer or to be heard. 


2. The cause is to be considered as having been in¬ 
stituted by the amended bill. 

In this bill, filed June 13, 1911 (R., 10-15), namely, 
in paragraph 5 thereof (R., 13, f. 21), complainants 
for the first time undertook to define the interests of 
the several parties in the premises in controversy; and 
accordingly the other parties than complainant in in¬ 
terest were thereby for the first time informed of 
complainant’s construction of the deed, and of the 
character and extent of the interests in the property 
claimed by complainant to be in herself and the other 
parties respectively. Thus, accordingly, the parties 
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other than complainant were for the first time under¬ 
taken to be called upon to meet the allegations and 
claims of complainant in the premises; and therefore 
it was by this amended bill that complainant for the 
first time stated her case in its one essential particular, 
and brought before the Court the question whether in 
the circumstances the Court should or could decree a 
sale of the property concerned, whether in conformity 
to the provisions of Section 100 of the Code, or any 
otherwise. 

3. The decree of November 13, 1011, was improvi¬ 
dent ly passed. 

Instead of praying process thereon, the amended bill 
prayed merely that a rule be issued to the parties de¬ 
fendant to show cause why the prayers thereof should 
not be granted (K., 15, f. 24), and no such rule was 
issued. The only sort of notice shown bv the record 
to have been undertaken to be given of or upon the 
amended bill is that dated October 10, 1911, filed Oc¬ 
tober 12, 1911, signed by complainant herself, and ad¬ 
dressed to some one undisclosed, that hearing on the 
‘ 4 motion,” obviously meaning the amended bill, filed 
June 13,1911, was entered for October 13, 1911 (II., 15, 
f. 25). 

Passing the question of the sufficiency of such notice, 
and whether actual process upon the amended bill was 
not necessary (and it is contended that such was neces¬ 
sary), there is no evidence that this motion was served 
upon any of the parties in interest, and especially there 
is no evidence that it was served upon either the then 
infant defendant or her guardian ad litem. What 
clearly appears to have been done is that a decree 
purporting to have been a consent decree was passed 
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November 13,1911 (R., 15-16), the expression of which 
consent was afterwards, on November 24, 1911, stricken 
out (R., 16-17), and in addition thereto the consent 
was not joined in, and did not profess to be joined in, 
by either the guardian ad litem herself or any one 
professing to be attorney for either her or the then 
infant defendant. Too obviously for discussion, there¬ 
fore, this decree of November 13, 1911, was improvi- 
dently passed. 


And it is immaterial, especially as respects the in- 
terests of the then infant, that this decree as modified 
was affirmed bv this Court, as above noted. 

The action of this Court, as its statement of the 
case shows (39 App. I). C. 102), was under the clearly 
erroneous impression that this decree was passed 
with the consent of the other parties in interest,” 
meaning parties other than complainant, who was the 
appellant then before the Court. That this was an 
erroneous impression conclusively appears from the 
fact that the expression of consent to the decree was 
stricken out as above shown, and this Court’s error in 
the premises was probably due to the fact that, as the 
Court’s records show, the case was heard on the manu¬ 
script record, the printing of which was dispensed with 
by the Court’s permission. 

Of course, if the parties appellees then before this 
Court consented to the decree under consideration, they 
were estopped to question the decree or any of its 
provisions, and the only party litigant before the Court 
was complainant, whose interest in the property in 
controversy, while found to be different from that de¬ 


fined by the decree appealed from, was likewise found 
different from that claimed bv her in her amended bill 
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of complaint. In the latter, complainant’s claim as 
stated is that she was entitled to a one-fourth of the 
property in fee simple, and also the future one-lialf 
of each of the one-fourth fee simple remainders of the 
life estates of the two as yet childless grantees in the 
deed, whereas, this Court held that she is entitled to 
such future one-half of the two one-fourth fee simple 
remainders aforesaid onlv in case the said grantees 
should die without leaving children. 

Xor, as respects the then infant defendant, is the 
matter affected bv the fact that she bv her guardian 
ad litem is enumerated among the parties appellees 
then before the Court: for that, as clearly appears, 
the appeal of complainant from the decree of Novem¬ 
ber 13, 1911, was taken in open Court, thereby dispens¬ 
ing with the necessity of citation, and the decree itself 
having, as shown, been passed without notice to the 
then infant defendant or her guardian ad litem , the 
latter of course cannot be considered as subject to take 
notice of an appeal from such decree. 

And, as the records of this Court further show, there 
was no appearance herein of the then infant, whether 
by guardian ad litem or otherwise, and there was 
before the Court no one professing to appear for or 
to represent the infant in any respect. The entries of 
appearance and the briefs filed show this beyond all 
doubt. 


The rights of an infant defendant to be fully pro¬ 
tected and to be actively represented at every stage 
of a cause are clearly recognized and jealously pre¬ 
served. 

A guardian ad litem cannot perfunctorily file a 
formal answer for his ward and then abandon the 
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case*. He must put and keep plaintiff at arm’s length. 
“A guardian ad litem fails in his full dutv and 

•r 

does not apprehend the true obligation which lie 
voluntarily assumes, if he contents himself with 
simply putting in a general denial, as is commonly 
done, and then leaves the infant to the me rev of 
the rude stream of the ensuing contest.” 

Pinchback v. Graves, 42 Ark. 227. 


44 It is the duty of the guardian ad litem when 
appointed to examine into the case and determine 
what the rights of his wards are and what de¬ 
fense their interest demands and to make such 


defense 

dictate. 


as the exercise of care and prudence will 
He is not required to make a defense 


not warranted bv law, but should exercise that 


care and judgment that reasonable and prudent 


men exercise, and submit to the Court for its de¬ 


termination all questions that may arise, and take 
its advice and act under its direction in the steps 
necessary to preserve and secure the rights of the 
minor defendants. The guardian ad litem who 


perfunctorily files an answer for his ward, and 
then abandons the case, fails to comprehend his 
duties as an officer of the Court. Had the guar¬ 
dian ad litem in this case properly discharged the 
duties of his office, it is not probable that the 
learned Chancellor who heard the cause would 


have entered this decree.” 


Stum v. Stum, 131 Ill. 210; 23 X. E. 407. 

Acc.: Shaefer v. Gates , 2 B. Mon. (Ivy.) 453. 
Long v. Mulford, 17 Oh. St. 484. 

And it makes no difference that an infant be actu¬ 
ally represented at the trial by its parents, or that 
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adult defendants whose interests are the same as those 
of the infant are making proper defense by their coun¬ 
sel. 


State v. Stark, 149 Iowa 749. 

Johnson v. Waterhouse, 152 Mass. 585; 26 X. E. 
234; 11 L. R. A. 440. 

And the guardian ad litem should be served with 
notice of all proceedings in the case in which notice to 
parties is required. 

(lark v. Gihnanton, 12 X. H. 515. 

Strayer v. Long, 83 Ya. 715. 

Hone v. Kern, 63 Or. 482; 125 Pac. 834; 128 
Pac. 818. 


Even an adult defendant is not bound by proceed¬ 
ings in a cause of which bv law or rule of Court he is 
entitled to notice in advance of their taking, and 
a fortiori an infant is not and cannot so be bound: 
As is aptly said in Strayer v. Long , p. 720, the appoint¬ 
ment of a guardian ad litem “would be a vain thing 
if the subsequent proceedings should be had without 
notice to him.” Wherefore, the contention that the 
perfunctory filing of the formal answer to the original 
bill herein was sufficient to bind the infant defendant 
throughout the cause is without merit; that step, 
merelv left the infant “to the mercy of the rude 
stream of the ensuing contest.” 


4. The appellant, former infant defendant, has not 
had her day in Court respecting the material and es¬ 
sential questions, first, What is the interest of com¬ 
plainant in the property in question? and, second,. 
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Whether a sale of the said property would be to the 
interest of all parties concerned within the meaning 
and contemplation of Section 100 of the Code of Law 
for the District of Columbia. 

(1) It requires no discussion to show that the in¬ 
terest of each of the respective parties under the deed 
to the property in question is preeminently material; 
and that the determination of this question depends 
upon construction of the deed is equally apparent; and 
then* are in the record three different constructions 
of the instrument, namely, one by complainant in her 
amended bill, another bv the Court below in its decree 
of November 13, 1911, and a third by this Court in 

mod if villi’- the decree. 

• *■ ' 

Respecting this question of construction, the appel¬ 
lant Mrs. Lavagnino, the former infant in the cause, 
has never had her day in Court, and the other parties 
appellant, grantees in the deed, although they did not 
.appeal from the decree of November 13, 1911, were 
estopped on the former appeal to this Court, by their 
assumed consent thereto, to question the construction 
of tin* deed by that decree. But apart from their situa¬ 
tion in tin* ease bv reason of the form in which it 
reached this Court before, it remains that the former 
infant has never been heard on the construction of the 
deed, and accordimrlv has had her interest in the 
property in question determined as though she were 
not and never had been a party to the cause. 

(2) Respecting the other question, namely, whether 
a sale of the property would be to the interest of all 
parties concerned within the meaning and contempla¬ 
tion of Section 100 of the Code, the right of the former 
infant in now asking to be heard is even stronger. 
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Without a hearing or opportunity to be heard on this 
question, her interest in the property was decreed to 
be sold. Upon attaining her majority she filed her pe¬ 
tition praying vacation of the action of the Court in 
that behalf, upon the ground that she had not been 
heard and had not had opportunity so to be, and in- 
cidentally she prayed a direction to the trustees to 
withhold the property from sale for the present be¬ 
cause of existing conditions. 

The decree now appealed from dismissed her peti¬ 
tion, thereby denying her the right to be heard, not 
only upon the construction of the deed in question, 
but also upon the material question, and the one vital 
to tin* Court's jurisdiction, whether it is to the interest 
of all concerned to have the property sold at all. That 
determination of this latter question in the affirmative 
is essential is not open to discussion in view of the 
language of the Section of the Code involved, namely, 
“The Court mav * * decree a sale * * of the 

property, if it shall appear to he to the interest of all 
concerned And how can a Court decree that it is 
to the interest of one concerned when that one has 


not been heard or had opportunity to be heard in that 
particular ! 

And in this connection it is of especial interest to 
note that the amended bill, now the only one in the 
case, appealed to the wrong Section of the Code for 
the Court’s action in the premises. Section 100 mani¬ 
festly contemplates adults only, whereas Section 162 
provides specifically for the case of an infant entitled 
in remainder or reversion upon the falling in or termi¬ 
nation of a particular estate, and this Section condi¬ 
tions the power of the Court to decree a sale by “ref¬ 
erence solely to the interests of the infant.” Accord- 
ingly, had the suit been brought under the provisions 
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of Section 102, the interests of the parties other than 
the then infant would and could have had no weight 
with the Court, whereas the proceeding actually in¬ 
stituted, as under Section 100, put such other parties 
upon a full equal footing with the infant in respect of 
consideration of their interests. 


IV. 


Conclusion. 


For the reasons appearing, the decree appealed from 
should he reversed and the cause remanded for further 
proceedings, to be indicated by this Court. 

As the case stands on the record, it is as follows: 

'idle original hill, simply setting forth a common 
ownership by complainant and certain of the defend¬ 
ants in the property described, prays partition thereof 

as in 1 he ordinarv case and whollv without reference 

• • 

to Section 100 of the Code. 

This bill was abandoned, and what is in effect an 
< ntirely new bill tiled, in which the respective interests 
of the parties concerned in the property the subject 
of the proceeding are for the tirst time undertaken to 
be described, and it is prayed that a “proper judicial 
partition decree by sale be passed declaring and fixing 
the rights, titles and interests, present and future,” 
of the respective parties in the premises, that the 
property be sold at public auction by trustees to be 
appointed for the purpose, that the proceeds arising 
from the sale be deposited in the Registry of the Court, 
that complainant be given immediately her full one- 
fourth portion of such proceeds, and that “under the 
authority of Section 100 of the Code” the remaining 
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three-fourths of the proceeds be invested so as to inure 
in like manner as provided by the deed conveying the 
property i ‘to the use of the same parties who would 
be entitled to the land so sold.” 

This new or substituted bill of complaint—which, 
through denominated “petition,” it in effect is— 
wholly fails either to allege or to intimate that the 
sale prayed would “be to the interest of all con¬ 
cerned,” and accordingly fails to allege the crucial 
jurisdictional fact necessary to give the Court au¬ 
thority to make the sale asked for: indeed, the sale 
requested is by this bill itself indicated to be a “ju¬ 
dicial partition” sale, something wholly different and 
apart from the sale contemplated by the Section of 
the Code mentioned. 

In addition, as above pointed out, the only bill proper 
under the conditions existing at the time would have 
been one filed in accordance with the provisions of 
Section 162 instead of Section 100 of the Code, and no 
bill under the latter Section could properly have been 
brought until the coming of age of the minor defend¬ 
ant, which event did not happen until January 15, 1916, 
long before which date all of the proceedings now re¬ 
lied upon as the foundation of the decree appealed 
from had been taken: in other words, the appellant 
Mrs. Lavagnino was born January 15, 1895 (R., 3, 
f. 4), and was accordingly not of age until January 15, 
1916; the modified decree upon which the decree ap¬ 
pealed from depends was passed May 22,1914 (R., 20); 
the decree of December 12, 1919, notwithstanding the 
former infant’s petition to vacate the same, specific¬ 
ally affirms the decree of May 22, 1914, in all respects, 
except as the same decreed an immediate sale of the 
property (R., 37, f. 64); and the decree appealed from, 
that of April 12, 1920, again specifically affirms the 
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decree*of May 22, 1914, and in addition dismisses the 
petition of the former infant and directs an immedi¬ 
ate sale of the property (R., 38-9). 

It thus appears that the sale so decreed depends not 
upon any proceedings taken since the former infant 
attained her majority, but wholly upon proceedings 
prior thereto, and accordingly when the only authority 
of the Court to order a sale of the property depended 
upon the provisions of Section 162 of the Code, and 
when the conditions existing made impossible any ap¬ 
plication for a sale under the provisions of Section 100. 

Inasmuch, therefore, as, first, there could have been 
no application to the Court for a sale of the property 
in question under the provisions of Section 100 of the 
Code prior to January 15, 1916; secondly, all the pro¬ 
ceedings leading to and including the decree upon 
which the sale now directed depends were taken be¬ 
fore that date; thirdly , the said proceedings, all and 
singular, were had without the infant defendant’s being 
before the Court in respect thereof; fourthly , the 
former infant by timely petition prayed the vacation of 
such prior proceedings and of the decree; and, fifthly , 
wholly independently of such petition, the lack of juris¬ 
diction of the Court to have passed such decree is in¬ 
disputable: the decree appealed from is without 
foundation in law, and no valid title can be conferred 
bv anv sale made thereunder, and it should accord- 
ingly be vacated and for nothing held. 

Respectfully submitted, 

Henry E. Davis, 

Alvin L. Newmyer, 
Attorneys for Appellants. 
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On behalf of this appellee, it is submitted that none of the 
alleged errors are open for review on this record, that the 
alleged errors do not exist, and that if they did, they would 
not justify re-opening the case and disturbing the decree of 
sale of the property involved. 

I. ALLEGED ERRORS NOT OPEN FOR REVIEW. 

As regards all the appellants other than Gladys E. 
(Knorr) Lavagnino, they were of age upon the passing of 
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the first of the series of decrees for sale set forth in the rec¬ 
ord. As to them the decree of November 13, 1911, to which 
objection is made, was entered with the consent of their at¬ 
torneys of record, Hayden Johnson and A. A. Hoehling, 
Jr., Esqs. (R., p. 16), admitted by appellants to be their 
counsel (R., p. 33). The use of the word “defendant” in 
the singular after the form of assent below the decree is 
plainly an inadvertence, and is corrected in the mandate (R., 
p. 18), in the former appeal hereinafter mentioned. Appel¬ 
lants rely upon the subsequent striking out of this assent, 
but this was done on the objection of the former complain¬ 
ant only (R., pp. 16 and 17) and should not be taken to 
affect the assent of appellants through their counsel. In 
any event the fact that the signature of appellants’ attorneys 
appeared showed that they had notice of the amended pe- 
tion upon which the decree is based. 

So much is disclosed by this record. The record in the 
former appeal, Prall vs. Prall, 39 App. D. C., 100, No. 2391, 
in this court shows after the amended petition on page 211 
thereof answers filed October 18, 1911, by all three appel¬ 
lants here who were then adults, the signature of Jennie M. 
Prall being accompanied by that of her attorney, A. A. 
Hoehling, Jr., and the signatures of Annie M. Fahnestock 
and Emma P. Knorr by that of their attorney, Hayden 
Johnson. The contention of appellants’ counsel that they 
had no notice of the amended petition is therefore plainly 
an error. 

The first objection by the adults as to the authority of 
their counsel comes eight years later in their answer to the 
petition of appellant, Lavagnino (R., p. 33). And in the 
meanwhile they must have had knowledge of the disposition 
of the former appeal, and the modified decree of May 22, 
1914, dependent thereon, for they nowhere deny such knowl¬ 
edge. They admit expressly knowledge of the order of 
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March 31, 1919, but say that they were not cited in the 
cause (R., p. 34). But even assuming this to be error and 
not foreclosed by failure to take timely objection, the adults 
are precluded by the decree of December 12, 1919, passed 
with all the objections in their answer before the court; as 
it will now be shown the former infant appellant is also. 

Appellant, Gladys E. (Knorr) Lavagnino, was of age at 
the time of filing her petition, November 6, 1919 (R., p. 
22), and her substituted petition of November 6, 1919 (R., 
p. 26), as is alleged therein. She was duly represented in 
the original petition by an attorney of this Court, Alvin L. 
Newmyer, Esq. (R., p. 23), and in the substituted petition 
by Alvin L. Newmyer and Henry E. Davis, Esqs. (R., p. 
29). Her petition of November 6, 1919, was signed by her¬ 
self and her substituted petition by her through her attor¬ 
ney in fact. She was then fully in Court. This being so, 
after the coming in of the answers from the various parties, 
including this appellee, a decree was entered December 12, 
1919 (R., p. 37) omitted from the designation of record of 
appellants, but included in appellee’s designation (R., p. 41). 
This decree of the Court below was entered upon full con¬ 
sideration of the petition and the answers. It expressly 
affirmed the preceding decrees of sale in every respect, ex¬ 
cept as regards the single point of whether or not there 
should be an immediate sale of the property which is the sub¬ 
ject matter of this cause, the decree of the Court being stated 
negatively. To this decree, no exception was taken and 
from it no appeal was prayed. It is, therefore, submitted 
that appellant, Lavagnino, was by the terms of said decree 
of December 12, 1919, passed when she was of full age, as 
aforesaid, finally precluded from alleging any errors in any 
of the decrees preceding or raising any jurisdictional point 
in connection therewith. Everything, moreover, was by that 
decree adjudicated as to her save the one thing to be men- 
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tioned. And a fortiori the adults, all in Court in proper 
person, by the answer referred to (R., p. 32) are precluded 
by the said decree, save in one respect. 

The decree of December 12, 1919, shows a reference to a 
special examiner for the purpose of taking testimony on the 
single question of the “necessity, propriety and advisability” 
of selling the property at that time. A reference to the 
final decree of April 12, 1920, as to which this appeal was 
prayed, will show that the latter decree was passed after 
a consideration of the testimony adduced upon both sides; 
and the finding of April 3, 1920 (R., p. 38), and the decree 
referred to {Ibid) are, therefore, shown to have been based 
upon this testimony. There is no assignment of error in 
reference to this particular phase of the decree nor is there 
anything in the record upon which any error can be predi¬ 
cated inasmuch as appellants have not seen fit to bring into 
the record any of this testimony. This settles, as to all 
appellants, the single point not covered by the previous de¬ 
cree. 

The decree of December 12, 1919, was in other words a 
final decree with reference to everything but the single point 
reserved to be passed upon after the taking of testimony 
and the retention of the cause “for further action” (R., p. 
37) was obviously for the consideration of the testimony 
merely as it related to the single point left to be passed 
upon. 

This one matter left open might indeed be said to be inci¬ 
dental only, so that the case is within the general rule as fre¬ 
quently announced by the Supreme Court of the United 
States that a decree is final even though the cause is retained 
for such incidental matters as accounting, etc. Thompson 
vs. Dean, 7 Wall., 342; IVinthrop Iron Company vs. 
Meeker, 109 U. S., 180; Bank of Lewisburg vs. Sheffey, 
140 U. S., 445. But as the one matter left open is not a 
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subject of any allegation of error, whatever its character 
may be, the decree of December 12, 1919, is final for all 
purposes. This case is thus brought within the rule sanc- 
t’oned in the case of Bank of Lewisburg vs. Sheffey 
(supra). There a decree was entered May 4, 1878, denying 
defendants the right to file an amended answer and settling 
the question of the priorities of various liens on the pro¬ 
ceeds of the sale of property. Defendants thereafter moved 
for a reconsideration of the decree which was finally denied 
in a decree of November 30, 1887, from which defendants 
appealed. The Court holds that the first decree mentioned 
was a final decree, even though it left open the matter of 
accounting; that as all questions raised on the appeal from 
the latter decree were upon matter adjudicated in the for¬ 
mer, they could not be heard. 

The Court recognizes the doctrine (Ibid., p. 452) that an 
appeal may be taken from a decree in an equity cause not¬ 
withstanding it is merely in execution of a prior decree in 
the same suit, but limits this to a case where the appeal is 
“for the purpose of correcting errors which may have orig¬ 
inated in the subsequent proceeding.” (Several cases in the 
same Court are cited in support of this proposition.) But 
as already pointed out, the appeal from the decree of April 
12, 1920, in failing to allege error as to the only point left 
open raises no issue not finally determined in the decree of 
December 12, 1919. 

It is believed, therefore, that this entire appeal can be 
disposed of on the ground that there was no exception to, 
or appeal from, the decree of December 12, 1919, which 
settled every question except the single one as to which no 
error is alleged, and that all appellants are precluded alike 
in this respect. 
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II. ALLEGED ERRORS DO NOT EXIST. 

There was a substantial compliance with the law regard¬ 
ing the appointment of a guardian ad litem as set forth in 
section 102 of the Code, which reads as follows: 

“W henever an infant is a party defendant in any suit, 
in equity or at law, the subpoena or summons issued 
in such suit shall be served upon him personally, and 
also the person with whom he resides if under sixteen 
years of age, if within the District, and said infant shall 
in such case be produced in Court, unless, for cause 
shown, the Court shall dispense with his appearance; 
and it shall be the duty of the Court to appoint a suit¬ 
able and competent person guardian ad litem for such 
infant to appear for and defend such suit on his behalf, 
and whenever in the judgment of the Court the inter¬ 
ests of such infant shall require it, the Court shall as¬ 
sign a solicitor or attorney to represent such infant, 
whose compensation shall be paid by the plaintiff, or 
out of the estate of such infant, at the discretion of the 
Court/’ 

4 

There is no dispute that after the filing of the original 
bill of complaint, March 31, 1904, a subpoena was duly 
issued and served on the then infant defendant. This sub¬ 
poena is set forth in full in the record (p. 7) and the Mar¬ 
shal’s return thereon showed a personal service upon her 
{Ibid., p. 8). Nor is it disputed that Annie M. Prall, who 
elsewhere appears to be an aunt of the infant, was appoint¬ 
ed her guardian ad litem. The order of appointment of 
December 6, 1904 (R., p. 8) further recites the fact of serv¬ 
ice of process, presence in court, and in general language 
appoints said Annie M. Prall to “represent the interest of 
said infant embraced and involved in this suit.” The an¬ 
swer filed the same day submits the rights and interests of 
said infant defendant to proper protection of the Court. 
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It could not be contended that a failure originally to issue 
the subpoena and appoint the guardian ad litem could be a 
satisfaction of the section of the code aforesaid, even as¬ 
suming that the adult relatives knew of the existence of this 
proceeding. But it is submitted that there was here a com¬ 
plete compliance with the section referred to. The answer 
of the guardian ad litem is criticised on the ground that it 
is formal only, but it is not pointed out wherein any differ¬ 
ent answer would have availed to change the situation so far 
as this infant is concerned. It is in fact conceded by appel¬ 
lant that the quantity of her interest in this property is as it 
was finally fixed by this Court in the former appeal (Appel¬ 
lant’s Brief, p. 8). And appellant so contends in her sub¬ 
stituted petition, appealing to the former appeal as the basis 
of the contention (R., p. 26). It is submitted that the brev¬ 
ity or formality of the answer, even if subject to criticism 
as loose or careless practice, does not make it any less an 
answer. 

There being thus at this stage of the case a compliance 
with section 102 as conceded by appellants (Brief, p. 8), 
it is, however, urged by appellant that the filing of the 
amended bill of June 13, 1911, must be considered as the 
beginning of the case. It is not, however, contended that 
any new “subpoena” or “summons” need have been issued 
at this time. It seems to have been admitted in appellants’ 
brief (p. 19) that a notice to the guardian ad litem would 
be sufficient. This is as far as the cases cited by them go 
{Ibid.). 

It appears that Annie M. Prall, admitted to be the reg¬ 
ularly appointed guardian ad litem, was also a party de¬ 
fendant in the bill of complaint and is named as a party de¬ 
fendant in the amended petition (R., p. 10). Thereafter 
the record shows (R., p. 16), as previously pointed out, 
that all defendants were represented by attorneys admitted 
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by the adults (and among them Annie M. Prall) to have 
been their counsel (R., p. 33). Clearly Annie M. Prall 
being thus represented by counsel had notice of the pen¬ 
dency of this amended petition, and if notice coming in this 
way to her personally is not to be regarded as notice to 
her in her capacity as guardian ad litem, she must be re¬ 
garded as having a dual personality. 

And reference to the other record, as pointed out above, 
shows her answer to the amended petition, which proves 
this notice beyond doubt. 

Section 102 of the code quoted above makes no require¬ 
ment other than with regard to the subpoena or summons, 
and while it is no doubt desirable that the guardian ad litem 
should have notice of the pendency of subsequent petitions 
and proceedings, there is nothing in the section referred to 
that specifically requires that. The object of that section 
seems to be accomplished in bringing the infant in, the in¬ 
fant is then before the court, and it would seem to be suffi¬ 
cient that notice of subsequent proceedings to a person in 
her capacity as a litigant would be notice to her likewise 
in her capacity as guardian ad litem. And whether this is 
so or not, it must be presumed with the consent decree on 
the record that the court made the proper inquiry to de¬ 
termine whether or not the decree was for the benefit of 
the infant, as held in “ Thompson vs. Maxwell Land Grand 
Company, 108 U. S., 415, p. 463, where Mr. Justice Brewer 
says for the Court: 

‘‘Ordinarily indeed a court before entering a consent 
decree will inquire whether the terms of it are for the 
interest of the infant. It ought in all such cases to 
make the inquiry, and because it is its duty so to do, it 
will be presumed, in the absence of any showing to the 
contrary, that it has performed its duty.” 
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And in this connection it should be noted that the amend¬ 
ed petition is not fundamentally different from the original 
—it is designed primarily to obtain a more exact definition 
of the interests of the parties. 

If this Court adopts the view urged that the consent to 
the decree by Annie M. Prall through her counsel may be 
viewed as consent likewise in her capacity as guardian ad 
litem, this case is governed by another principle announced 
in the opinion, p. 462, viz.: 

“That infants are bound by a consent decree is af¬ 
firmed by the authorities, and this notwithstanding that 
it does not appear that a prior inquiry was made by the 
court as to whether it was for their benefit. In 1 Dan. 
Ch. PI. & Pr. 163, it is said: 

“ ‘Although the court usually will not, where infants 
are concerned, make a decree by consent, without an 
inquiry whether it is for their benefit, yet when once 
a decree has been pronounced without that previous 
step, it is considered as of the same authority as if 
such an inquiry had been directed, and a certificate 
thereupon made that it would be for their benefit. In 
the same manner, an order for maintenance, though 
usually made after an inquiry, if made without would 
be equally binding.’ (In support of these propositions 
many authorities are cited in a note.) . . . ‘An 

infant defendant is as much bound by a decree in equity 
as a person of full age; therefore, if there be an abso¬ 
lute decree made against a defendant who is under 
age, he will not be permitted to dispute it, unless upon 
the same grounds as an adult might have disputed it; 
such as fraud, collusion or error.’ ” 

The judgment of this Court in the former appeal is be¬ 
lieved in accord with the above. The decree was viewed 
as one consented to by all other parties than complainant 
(39 App. D. C., 102), as pointed out by appellants (Brief, 
p. 16). Nor was this Court in error because it failed to 
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read the typewritten record in that appeal, as appellants 
imply (Ibid.). The record in the former appeal showed 
the existence of an infant in the case and proceedings in 
connection with the appointment and qualification of the 
guardian ad litem. And contrary to what appellants say 
this Court found the decree to have been “with the consent 
of the other parties in interest” with full knowledge of the 
striking out of said assent as it related to complainant, for 
the mandate, quoted in this Record (p. 18) shows the 
order striking out the same. This Record in other words 
does not disclose anything which this Court with the former 
record before it did not in the light of the principle cited 
finally determine. 

III. ALLEGED ERRORS WOULD NOT JUSTIFY 

REOPENING CASE. 

Assuming, however (in viewing the matter from the 
standpoint of the former infant as most emphasized by ap¬ 
pellants) that the filing of the petition of June 13, 1911, 
must be regarded as the beginning of this case, and that 
there was thereafter no notice to the guardian ad litem in 
a proper sense that would meet the legal requirements of 
the case, it is next submitted that the case does not present 
a state of facts upon the basis of which the Court ought to 
disturb this decree of long standing for the following rea¬ 
sons: 

i. The Alleged Defect Is in Any Event a Mere Irregularity 
Which Docs Not Render the Decree Void. 

Had there never been service of process on the infant oi 
the appointment of a guardian ad litem there would be re¬ 
spectable authority to the effect that this would not be fatal 
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to the decree. In Colt vs. Colt, 111 U. S., 566, at 578 the 
proposition is stated broadly that “the failure to appoint 
a guardian ad litem, at most, is error merely and does not 
defeat the jurisdiction,” though this may be a dictum. But 
in Eisenmenger vs. Murphy, 42 Minn., 84, the proposition 
is squarely laid down that total failure to comply with the 
statute requiring the appointment of a guardian ad litem 
renders the judgment at most voidable and not void. But 
as it is admitted that the preliminary steps were here taken 
it is believed that the alleged lack of notice to the guardian 
ad litem would constitute at the most an irregularity. 

A judgment is said to be irregular “whenever it is not 
entered in accordance with the practice and the course of 
proceeding where it is rendered.” Note: 23 A. S. R., p. 
106. As the assumed lack of notice did not involve the 
question of original service of process on the infant, it 
was therefore at most an irregularity. But appellant can¬ 
not avail herself of it without a showing that this irreg¬ 
ularity has prejudiced her case. 

“It is a general and well-settled rule that an irregu¬ 
larity in order to afford a ground for setting aside a 
judgment must be prejudicial to the applicant for such 
relief.” 15 R. C. L., 697. 

“But generally courts will not vacate their judg¬ 
ments on account of irregularities unless the applica¬ 
tion is promptly made, and the irregularity appears to 
have been prejudicial to the applicant.” Note: 23 A. 
S. R., p. 106, citing various cases. 

But the former infant has made no showing of prejudice 
here. Her interest in the property is admitted to be as fixed 
in the former appeal, and on the question of a sale of the 
property now she has been heard after coming of age. 
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2 . Appellant is Barred by Laches. 

Appellant was horn January 15, 1895, and therefore came 
of age January 15, 191G. This proceeding was instituted 
in November, 1919, almost four years following her reach¬ 
ing her majority. 

It is recognized that a mere lapse of time in itself would 
not estop appellant, but on the other hand the lapse of time 
taken in connection with other circumstances has been held 
to operate as an estoppel: 

“It has frequently l)een held that the legal disability 
of one against whom a judgment has been rendered 
is ground for vacating or setting aside such judgment, 
but an application for such relief on the ground of in¬ 
fancy or insanity may be denied if there has been a 
failure to proceed against the judgment within a rea¬ 
sonable time after the infant reached majority or the 
lunatic became of sound mind.” 15 R. C. L., 703-704. 

The case of Kemp z'S. Cook, 18 Md., 130, cited in sup¬ 
port of the above proposition was a case in which the Court 
refused to reopen a judgment on complaint of a former in¬ 
fant because, with knowledge of the facts, he took no steps 
within six years of coming of age. And the infant is here 
held barred by laches although there was never any process 
to bring him into court, the judgment having been entered 
by confession by one purporting to act as attorney for the 
infant. 

It may be said that this case was grounded upon the fact 
that the infant knew of the existence of the judgment upon 
coming of age and doubtless that is part of the general rule, 
but it is submitted that a reading of both the original peti¬ 
tion of November 6, 1919, and the supplemental of No¬ 
vember 20, 1919, will disclose no averment that this infant 
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was not acquainted with the existence of the decree upon 
her coming of age. Nor do appellants in their brief at 
any place contend that the former infant had no knowledge 
of this decree upon her coming of age. It should, there¬ 
fore, be presumed that this decree was known to her and 
that her lack of seasonable action was with full knowledge. 

In Eisenmenger vs. Murphy (supra ), there was likewise 
a total failure to appoint a guardian ad litem as required 
by statute. The Court held that the delay of a year in mov¬ 
ing to set aside a judgment was too long. 

If laches is dependent upon a further condition of a 
change of circumstances, there is a very potent argument in 
favor of the existence of laches in this case. When the 
former infant came of age in 1916, Elizabeth C. Prall, was 
of sound mind, so far as the record shows, and at liberty. 
When the original petition of November 6, 1919 (R., p. 
22) was filed, she was by averment therein already ad¬ 
judged to be of unsound mind and confined in the Govern¬ 
ment Hospital for the Insane, having as is shown else¬ 
where in the record (R., p. 24) been so adjudged and con¬ 
fined June 20, 1919. In other words there had intervened 
between the time when the former infant came of age and 
the institution of these proceedings, to disturb the decree 
in this case, these material changes of circumstances so far 
as appellee’s ward is concerned . 

The case of Long vs. Mulford, 17 Oh. St., 484, cited by 
appellants (Brief, p. 18) at page 508, recognizes the doc¬ 
trine that in a proper case, laches may be applied against 
an infant when coming of age. 

This doctrine of laches as regards the right of an infant 
to reopen a proceeding after coming of age has been recog¬ 
nized as existing in this jurisdiction in the case of Stans- 
hury vs. Iglehart, 20 D. C., 134, though in that case the 
doctrine of laches was not applied. And here there was 
an utter lack of jurisdiction. 
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IV. CONCLUSION. 

Counsel for appellants in the development of the fourth 
subdivision of their argument state that the former.infant 
has not had her day in Court respecting what is her interest 
in the property in question. They admit, however, that 
her interest is exactly what has been determined in the 
previous appeal in Prall vs. Prall , 39 App. D. C., 100, in 
saying (Appellants’ Brief, p. 8) : 

“Petitioner is now entitled in remainder to a one- 
fourth interest in the property in controversy, with the 
possibility of becoming entitled to another fourth in¬ 
terest therein.” 

And, as has been previously shown, the former infant 
states her interest in accordance with said decision in her 
substituted petition (R., p. 20) abandoning the extravagant 
claim of the original petition as to ownership of the whole 
remainder (R., p. 23). 

They then say that she has not had her day in court, 
upon whether a sale of the property would be to the interest 
of all parties concerned within the meaning of section 100 
of the Code of the District of Columbia. But this has like¬ 
wise been determined in the finding in the decree of April 
12, 1920, as based upon the testimony adduced under the 
decree of December 12, 1919, “upon the questions of the 
necessity, propriety and advisability of selling” the property 
at that time, as to which it has been previously shown no 
error has been alleged. In the acquiescence in the definition 
of her interests in the former appeal the former infant in 
reality sought only to stop a sale at the time, the sale being 
advertised for the day following the filing of her substi¬ 
tuted petition (R., p. 28, p. 8). Upon the question as 
to whether a sale then was proper she had a day in Court 
after coming of age, the purpose of her petition being ac¬ 
complished adversely to her. 
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Counsel says further (Brief, p. 21) that the amended 
bill appeals to the wrong section of the code, that is to 
section 100 instead of 162. It may be said that it is imma¬ 
terial that pleadings should “appeal" to statutes of which 
the Court has judicial notice. It may further be said that 
the previous appeal having determined the matter under 
section 100, that becomes the law of the case. But counsel 
is plainly in error in saying that section 100 contemplates 
adults only. It must be the general section applicable to 
adults and infants alike for section 162 has a limited ap-r 
plication and that is to a case where the interest of an 
infant is sold where all the other persons “will consent to 
such sale or exchange and execute the conveyances neces¬ 
sary to carry the same into effect.” In this instance, it is 
only the infant’s estate that is being bound by the decree. 

Thus it is respectfully urged that not only are all appel¬ 
lants precluded on the Record from alleging error in the 
decree appealed from; but that in the acquiescence in the 
definition of quantity of interests laid down in the former 
appeal, in the absence of a showing of prejudice, and in 
lack of diligence in prosecuting their rights, if any errors 
exist at all, appellants are likewise precluded from urging 
them. This Court is therefore asked to affirm the decree 
appealed from. This will then make it possible, in view 
of the fact that the ward’s interests are now in the hands 
of a committee, to bring to an end an interminable con¬ 
troversy over the property in question, which began in a 
former suit back as far as 1901 (R., p. 4, p. 10) and has 
lasted to this day. 

Respectfully submitted, 

Charles V. Imlay, 

George W. Offutt, Jr., 
William A. Read, 

For Appellee Imlay. 



